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The BANKING LAW JOURNAL 
DIGEST, a volume which has 
been familiar to bankers and bank- 
ing attorneys for many years, 
contains digests of the legal de- 
cisions which have appeared in 
the monthly issues of The Banking 
Law Journal since the establish- 
ment of the Journal in 1889 down 
to the beginning of the present 
year. 


More than two thousand im- 
portant banking decisions have 
been made by the courts since 
the Fifth Edition appeared in 
1989. These, of course, are in- 
cluded in the new 1955 cumula- 
tive supplement. 


These digests are grouped under 
150 main headings arranged in 
alphabetical order — Acceptances, 
Accommodation Paper, Agents, 
Altered Paper, Assignments, At- 
tachments, Banking, Bills, Bonds, 
Checks, Collections, Deposits, etc. 


DEPENDABLE FACTS AND GUIDANCE 


10,000 Digests of Banking Decisions—Arranged for 
Quick Reference—-Complete Table of Cases— 150 
Main Headings — 1,618 Sections — Over 1,000 Pages 
Fabrikoid Binding—Price $16.50 Including Supplement 


(The 1958 Cumulative Supplement is available at $10.00 
to subscribers who have the Fifth Edition) 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


. HIS new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president. 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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The 1956 edition of FEDERAL 
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erage of all aspects of estate plan- 
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The broad scope of the Handbook 
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increase its usefulness: 
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Accommodation Parties to Negotiable 
Instruments 


WILLIAM O. MORRIS* 








“He that is surety for a stranger shall smart 
for it; and he that hateth suretyship is sure.” 
11 Proverbs, 15 






From the time man’s memory runneth not to the contrary 
those engaged in extending credit have sought satisfactory 
means of diminishing the apparent financial risk. Through the 

years various means of protecting creditors against financial 

loss have been developed and used with varying degrees of 

success. Some of the security arrangements in most common 

use today include the use of pledges, mortgages, conditional 

sales contracts, contracts of guaranty, contracts of suretyship, 
accommodation cosigners and indorsers. 


While each of these security arrangements merits lengthy 
and individual consideration, this article is limited in scope to 
an examination and consideration of the rights and liabilities of 
one who has lent his credit to another by placing his signature 
upon a negotiable instrument as an accommodation maker or 
indorser. 


The rights and liabilities of accommodation parties are gov- 
erned not only by the laws relating to negotiable instruments, 

















* Associate Professor of Law, University of West Virginia; Member of the Bars 
of the State of Illinois, Commonwealth of Virginia; United States District Court 
(Eastern District of Illinois), United States Supreme Court; A. B. College of 
William and Mary in Virginia; LL. B. University of Illinois. 

This article is reprinted with the permission of the editors of the WEST VIRGINIA 
LAW REVIEW, published by the West Virginia University, Morgantown, W. Va. 
a portions of the full article relating solely to West Virginia law have been 
omitted. 
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but also by the laws applicable to suretyship. The general laws 

of suretyship must be considered along with the Uniform Ne- 
gotiable Instruments Act for a complete determination of the 
legal problems involved. 

The Uniform Negotiable Instruments Act has been enacted 
by the legislature of every state in the union in substantially 
the same terms. Pennsylvania, Massachusetts and Kentucky, 
after having adopted the act, have seen fit to substitute in its 
place the Uniform Commercial Code. This legislation was 
enacted not only for codification of the rules of the law mer- 
chant, the common law, but to aid in producing a greater de- 
gree of certainty and uniformity to the statutory laws and the 
judicial determinations of the various states. The failure of the 
several state legislatures to adopt exactly the same language 
for the statutes and the fact that the courts of the different states 
have not always given the same construction to the language of 
the statutes have in some measure contributed to lack of desired 
uniformity in this field of the law. 

The judiciary of the different states have construed the 
language of the act as fixing liability of the parties to a nego- 
tiable instrument by the capacity in which their signature ap- 
pears on the instrument, whether as indorser, maker, drawer, 
or acceptor." The right of one to show that he intended to 
incur liabilities other than those associated with the position 
of his signature or indorsement upon the instrument is denied 
as being in violation of the parol evidence rule. If one places 
his name upon the instrument at the place where it is customary 
to sign as maker, the one so signing may not introduce parol 
evidence to show that he only intended to have the liability 
of anindorser. Nor may it be so shown that one who has placed 
his signature upon the instrument by the way of an indorsement 
1 Union Bank of Milwaukee v. Commercial Securities Co., 163 Wis. 470, 157 N.W. 
510 (1916). The court in quoting from the case of Halbach v. Trester, 102 Wis. 
96, 78 N.W. 759 (1899) observed: “In Halbach v. Trester it was said in effect, 
that the engagement which the law implies from the circumstances of a person plac- 
ing his name on the back of note, in form, as an endorser, is just as immune from 
danger of being varied by parol evidence as any other written contract. There 
being no claim of fraud in securing the endorsement, the trial court properly 
rejected the testimony by which it was sought to establish the fact that defen ants 


did not intend to bind themselves as endorsers.” Lake Street State Bank v. Hunter, 
170 Minn. 128, 212 N.W.2d (1927). 
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intended to incur the liability of a guarantor.’ 
The legislature has defined an accommodation party to a 
negotiable instrument as “. . . (O)ne who has signed the in- 
strument as maker, drawer, acceptor or indorser, without re- 
ceiving value therefor, and for the purpose of lending his name 
to some other person. Such a person is liable on the instrument 
to a holder for value, notwithstanding such holder, at the time 
of taking the instrument, knew him to be only an accommoda- 
tion party.”* The use of the words “without receiving value” 
is slightly ambiguous. The language of the act is subject to 
two constructions—one, that a person so placing his name on 
the instrument may not receive compensation for the use of his 
credit,‘ or, secondly, that he may receive consideration for the 
use of his name so long as he does not receive part of the 
consideration for which the instrument was executed or in- 
dorsed.£ The latter position has received acceptance by a 
number of our courts. One may thus be an accommodation 
party and be entitled to the rights of a surety, although he re- 
ceived consideration for incurring liability. In Gruber v. Free- 
man‘ the Connecticut court said: “Without receiving value as 
used in this section, means without receiving value for the note 
and not without receiving any consideration for lending his 
name.” 
The fact that one, otherwise an accommodating party, re- 
ceives security for his protection when lending his credit to the 
instrument does not alter his status as an accommodation party.* 




























2 Toler v. Sanders, 77 W. Va. 398, 87 S.E. 462 (1915). Accommodation parties 

are liable in the capacity in which their names appear upon the instrument whether 

as maker or indorser, and the liability is not that of a comaker when the signature 

is placed on the instrument as an indorser. 

‘Uniform Negotiable Instruments Act § 29. 

‘Thompson v. Whitney, 17 Hawaii 107 (1905); First National Bank v. Engebretson, 

28 S.D. 185, 182 N.W. 786 (1911); McQueen v. First National Bank, 36 Ariz. 74, 

283 Pac. 273 (1929). 

'“The value received within the meaning of section 29, must precede or be 

contemporaneous with the obligation of the Note.” Gruber v. Friedman, 102 Conn. 

34, 127 Atl. 907 (1905); Morris County Brick Co. v. Austin, 79 N.J.L. 273, 275, 

75 Atl. 550 (1910). 

£102 Conn. 34, 127 Atl. 907 (1925). 

"Carr v. Wainwright, 43 F.2d 507 (3d Cir. 1922). 

an National Bank’s Receiver v. Boreing’s Adm’rs, 173 Ky. 327, 190 S.W. 1106 
917). 
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To give validity to the instrument and to create liability 
thereon it is necessary that some party part with value therefor, 
The Uniform Negotiable Instruments Act, section 24, deals 
specifically with the requirement of consideration in providing: 
“Every negotiable instrument is deemed prima facie to have 
been issued for consideration; and every person whose signature 
appears thereon to have become a party thereto for value.” 
Value is defined by section 25 of the Uniform Negotiable In- 
struments Act as any consideration sufficient to support a simple 
contract. Even an antecedent or pre-existing debt constitutes 
value and is deemed such, whether the instrument is payable 
on demand or at a future time. The presumption of considera- 
tion thus established is only a prima facie”’ and not a conclusive 
presumption of consideration." The majority of the courts 
which have been called upon to consider the question of con- 
sideration since the adoption of the Uniform Negotiable In- 
struments Act have recognized that the burden of proving want 
of consideration, or that one is not a holder for value, must be 
borne by the defendant as would any other affirmative defense." 
It should be noted in comparison that the plaintiff in an action 
or suit on a nonnegotiable instrument does not have the benefit 
of the presumption of consideration, but has the burden of 
proving that the nonnegotiable contract on which the action 
or suit is based was supported by consideration.” 


ACCOMMODATION MAKER 


In determining the liability of the maker of a negotiable 
instrument, whether he placed his signature upon the note to 


® The epee of the maker’s signature having been established, the note is 


prima facie evidence that it was given for value, and the burden of showing want 
of consideration rests upon him who attacks it on that ground. Shinn v. Westfall, 
95 W. Va. 292, 120 S.E. 762 (1923). 

10 Rauschenbach v. McDaniel’s Estate, 122 W. Va. 632, 11 S.E.2d 852 (1940); 
Brannon, Negotiable Instruments 393 (6th ed. 1948); Note, 25 Colum L. Reo. 83 
(1925); Britton, Bills and Notes (1943) 403. 

11 Holley v. Smalley, 50 App. D.C., 178, 269 Fed. 694 (1921); Neyer v. Doherty, 
1383 Wis. 398, 113 N.W. 671 (1907). 

12 The burden was not carried by the attacking party. Shinn, Ex’r v. Westfall, 95 
W. Va. 292, 120 S.E. 762 (1923). 

18 People’s Building & Loan Ass’n v. Swain, 198 N.C. 14, 150 S.E. 668 (1929); 
Spear v. Associated Producing & Refining Corp., 120 Misc. 518, 199 N.Y. Supp. 84 
(Sup. Ct. 1923). 
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obtain personal credit or to lend financial responsibility to 
another as an accommodation maker, consideration must be 
given to section 60 of the Uniform Negotiable Instruments Act 
which states: “The maker of a negotiable instrument by mak- 
ing it engages that he will pay it according to its tenor, and 
admits the existence of the payee and his then capacity to 
indorse.” Attention also should be given to section 192 of the 
Uniform Act which identifies a primary party to a negotiable 
instrument as: “The person ‘primary’ liable on an instrument 
is the person who, by the terms of the instrument is absolutely 
required to pay the same, all other parties are ‘secondary’ liable.” 
These two sections establish absolute and unconditional lia- 
bility on the part of one signing a negotiable note as maker to 
any holder for value,‘ notwithstanding any knowledge that the 
holder might have had at the time he acquired the instrument 
as to the true relationship that existed between the makers.” 
The New York court in Goldberg v. Alberts** treated the co- 
maker's relationship to the payee of the note the same whether 
such comaker actually borrowed the money or is only an ac- 
commodation comaker for the borrower.” 


Presentment for payment is not necessary as a condition 
precedent to charge an accommodation maker upon his promis- 
sory note."* However, if the instrument designates the place 
of payment, and the maker is ready, willing and able to make 
such payment at the designated time and place, this is equiva- 
lent to a tender of payment. Such tender does not discharge 


14 The courts with practical unanimity have held that an accommodation maker is 
primarily liable to the holder of the instrument. The relation of the comakers to 
each other is of no consequence to the holder. Marshall County Bank v. Fonner, 113 
W. Va. 451, 168 S.E. 375 (1933). 

15 First National Bank v. Kinslow, 2 Cal. App. 2d 476, 38 P.2d 163 (1934). 

16 161 Misc. 281, 291 N.Y. Supp. 855 (Municipal Ct. City of New York 1956). 

17 The payee of a note does not accept one of the makers as a surety merely because 
he knows that he is not actually the principal debtor. Jamesson v. Citizens’ Nat. 
Bank, 180 Md. 75, 99 Atl. 994 (1917); “The act establishes a liability on the part 
of an accommodation maker, which is not affected by an extension of time given 
by the holder to any other party to the note, even though as between such party 
and the accommodation maker a different relation may subsist in fact from that 
appearing on the face of the pe The result is to render somewhat more rigid 
the rights of the parties as set forth in the written instrument, and so far as the 
holder is concerned to establish liability to him upon a firm basis, not easily shaken 
by parol evidence.” Union Trust Co. v. McGinty, 212 Mass. 205, 98 N.E. 679 
(1913). 

18 Haskell v. Lason, $1 N.Y.S.2d 729 (Sup. Ct. 1921). 
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the debt, nor does the holder forfeit the sum due.*® The ultimate 
amount of recovery has now become fixed, interest will no longer 
accrue,” and any collateral for the debt will be released,” and 
the holder must bear the cost and attorney fees of collecting 
it elsewhere.*? The debt has now been reduced to an un- 
secured and noninterest-bearing obligation. 


RIGHT OF REIMBURSEMENT 


From the date of the very early reported cases the courts of 
equity have recognized the obligation of one principally liable 
to reimburse his surety for moneys expended by the surety to 
discharge the debt.* The right of recovery is allowed upon the 
principle that, when one requests another to become liable for 
his obligation he implied promises to make reimbursement to 
his surety.“ It was not necessary for the surety to prove an 
express agreement on the part of the principal obligor to reim- 
burse. It was not until the middle of the eighteenth century that 
the courts of law, as distinguished from the courts of equity, 
permitted the surety to recover from the principal obligor 
on the theory of an implied contract of reimbursement. Prior 
to this period the law courts would only permit an action for 
reimbursement based upon an express agreement.” 

The Restatement of Restitution recognizes the right of the 
surety who has paid the principal obligor’s debt to seek reim- 
bursement from the principal obligor by stating: “A person, 
who, in whole or part, has discharged a duty which is owed by 
him, but which as between himself and another should have 
been discharged by the other, is entitled to indemnity from the 
other... ."** Certainly, as between the accommodated and 
18 Moore v. Altom, 196 Ala. 158, 71 So. 681 (1916). 

20 Deweese v. Middle States Coal, etc., Co., 248 Pa. St. 202, 93 Atl. 958 (1915); 
Rottman v. Hevener, 54 Cal. App. 474, 202 Pac. 329 (1921). 

21 Tulane Holding Co. v. Keane, 140 Fla. 812, 192 So. 610 (1939). 

22 Hostutler v. Alldredge, 235 S.W. 953 (Tex. Civ. App. 1921). 


23 Ford v. Strowbridge, Nel. 24, 21 Eng. Rep. 780 (1632); Lloyd, The Surety, 66 
U. Pa. L. Rev. 40 (1917). 

24 Decker v. Pope, 1 Selw. 91 (1757); Appleton v. Bascom, Mass. (3 Metc.) 169 
(1841); Kage v. Oates, 208 S.W. 126 (Mo. 1919); Lavers v. Jones, 96 Cal. App. 
248, 274 Pac. 78 (1929). 

25 While this case involves bail the principles applied and discussed should apply 
to other types of sureties. Carr v. Davis, 64 W. Va. 522, 63 S.E. 522 (1908). 

26 Restatement, Restitution §'77 (1987). 
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the accommodation party, the former owes the latter the duty 
to pay the debt.” 

The right to seek reimbursement does not arise until payment 
in whole or in part has been actually made by the surety.” The 
surety’s right to seek reimbursement is not dependent upon 
whether he has paid before action and judgment. The accom- 
modation party is not deemed a volunteer by making payment 
before action,” judgment,” and execution,” if he or the principal 
was legally liable for the debt at the time of payment.*’ If the 
surety pays a judgment obtained against him alone for a valid 
debt, he is entitled to indemnity although the principal was not 
made a party to the action.** When the surety and principal 
obligor are sued in the same action, the judgment against the 
surety is conclusive as to the liability and amount of recovery 
in his action for reimbursement.** 

The surety’s right to reimbursement upon the implied con- 
tract does not exist until the surety has made payment, although 
the existence of this contract right came into being at the time 
the instrument was executed. The actual payment only fixes 
the amount of the principal's liability under the contract of 
indemnity. Where for some reason the surety makes payment 
to the creditor before the due date of the note, he must wait 
until the due date of the obligation before seeking indemnity. 
On these facts the period of the statute of limitations would 
start to accrue from the due date of the instrument and not from 
the date of the premature payment. When the surety’s right 
of recovery is based upon the contract implied by law for re- 
imbursement, the period in which suit might be brought would 















— = ~~ \e a Av _—_> 


















27 Note, 23 Harv. L. Rev. 396 (1910). 
28 Bullard v. Brown, 74 Vt. 120, 52 Atl. 422 (1902). 

9 Huffman v. National Surety Co., 244 Ky. 714, 51 S.W.2d 950 (1932). 

80 Counelis v. Counelis, 312 Mass. 694, 53 N.E.2d 177 (1944); Royal Indemnity 
Co. v. Gunzburg, 114 Pa. Super. 303, 173 Atl. 438 (1934). 

31 Stallworth v. Preslar, 34 Ala. 505 (1859). 

32 Mims v. McDowell, 4 Ga. 182 (1847). 

%8U.S. Fidelity and Guaranty Co. v. Connors, 222 Ill. App. 1 (1921). 

*tReed v. Humphrey, 69 Kan. 155, 76 Pac. 390 (1904) Fulton County Gas & 
Electric Co. v. Hudson River Telephone Co., 200 N.Y. 287, 93 N.E. 1052 (1911); 
Pitts v. Fugate, 41 Mo. 405 (1867). 

% Tilotson v. Rose, 11 Metc. 299 Mass. (1846); Ross v. Menefee, 125 Ind. 432, 
25 N.E. 545 (1890). 
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be the statutory period for an action of assumpsit, as dis- 
tinguished from the period allowed for an action on the note." 


By the weight of authority payment of a negotiable in- 
strument, at or after maturity,’ by one who has signed as co- 
maker extinguishes the right to sue on the note irrespective of 
what might have been the intention of the parties.** As the 
note is discharged by payment, the only remedy available to the 
surety is his right to recover from the accommodated party for 
the use of money paid for the use of the principal. The remedy 
is not on the bond but on the implied promise that the debtor 
will repay the amount paid for his use.** The surety is denied 
the right to treat himself as an assignee of the instrument in the 
majority of jurisdictions.“ 

In Perkins v. Hall" the Supreme Court of Appeals of West 
Virginia, speaking through Judge Fox regarding West Virginia 
Code, chapter 45, article 1, section 4, relating to remedies of a 
surety or guarantor who has made payment in behalf of the 
principal, said: “It is true that under our statute . . . any person 
liable as bail, surety, guarantor, indorser and other parties named 
may obtain a judgment at law for said sum paid for their prin- 
cipal, or person primarily liable but, as we view it, these statutes 
merely provide a remedy in addition to that which might be 
invoked under the equitable powers of the court providing for 
contribution or subrogation, and not based on the instrument 
evidencing the original obligation, but arises from the implied 
obligation of the persons whose duty it was to pay the same.” 

It is clear that one may be primarily liable on the instrument 
having signed as maker, but still not be the principal debtor. 
Under the language of the Uniform Act it is possible for the 
86 Gieseke v. Johnson, 115 Ind. 308, 17 N.E. 573 (1888). 

37 The payment of a negotiable note to the payee or holder, by one or more of 
the makers thereof, before maturity, and which is not reissued, amounts to a dis- 
charge of the instrument and destroys the force of a power of attorney to confess 
judgment on such note, incorporated therein. Perkins v. Hall, 123 W. Va. 707, 17 
S.E.2d 795 (1941); Gillham v. Troeckler, 304 Ill. App. 596, 26 N.E.2d 413 (1940) 
Harris v. King, 113 Cal. App. 357, 298 Pac. 100 (1931); Note 48 W. Va. L.Q. 
280 (1942). 

88 Cussen v. Brandt, 97 Va. 1, 32 S.E. 791, 75 Am. St. Rep. 762 (1899); O’Neal 
v. Stuart, 281 Fed. 715 (6th Cir. 1922). 

39 Conrad v. Buck, 21 W. Va. 396 (1883). 


40 Grizzle v. Fletcher, 127 Va. 663, 105 S.E. 457 (1920). 
41113 W. Va. 707, 17 S.E.2d 795 (1941). 
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courts to construe the language to permit an accommodation 
party who has paid to be treated as a purchaser of the instru- 
ment.** In Fox v. Kroeger** the Supreme Court of Texas, speak- 
ing through Judge Critz, stated: “. .. [W]here the surety pays 
the debt of the principal an action on an assumpsit, or the ob- 
ligation implied in his favor for reimbursement by the principal; 
or he can prosecute an action on the very debt itself, and in 
either event he stands in the shoes of the original creditor as 
to any security and rights of priority.” The better view and the 
one supported by the weight of authority is that payment by 
the accommodation maker, before or at maturity of the note, 
bars any future action based solely on the instrument. 


The measure of recovery by the surety against the principal 
debtor is usually limited to the sum actually paid by the surety 
including principal and interest,“ if the payment is not at once 
made by the principal, the surety is entitled to receive interest 
from the principal on the whole sum paid.’ If the surety ex- 
tinguishes the debt for a sum less than the face amount of the 
instrument the surety is permitted to recover from the principal, 
in the absence of an agreement otherwise, only the amount 
actually paid. He is not entitled to recover for procuring a 
credit on the principal's debt.“* Whether the surety is entitled 
to recover costs and expenses incurred in defending an action 
by the creditor against him is somewhat uncertain“’. 


ACCOMMODATION AND IRREGULAR INDORSERS 


Prior to the adoption of the Uniform Negotiable Instruments 
Act the liability of an accommodation indorser upon a negotiable 


‘2 Fox v. Kroegar, 119 Tex. 511, 35 S.W.2d 679 (1931). 

43]d. at 513, 35 S.W.2d 681. 

‘*If the surety pays the debt of his principal in depreciated currency, the general 
tule is, that he can demand from his principal only the value of the currency at the 
time of payment, and the criterion of that value is the market value. Butler v. 
Butler’s Adm’r 8 W. Va. 674 (1873). 

‘45 Whether the surety, who has paid costs and expenses on account of the debt of 
his principal, can recover the same from his principal depends upon the circumstances 
of each case. Circumstances did not warrant recovery of fees. Recovery limited 
to amount paid, principal and interest from date of such payment. Cranmer v. 
McSwords, 26 W. Va. 412 (1885). 

46 Feamster v. Withrow, 12 W. Va. 611 (1878); Matthews v. Hall’s Adm’r, 21 
W. Va. 510 (1883). 

‘7 Apgar’s Adm’rs v. Hiler, 24 N.J.L: 811 (1854). 
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instrument lacked uniformity throughout the states.“* In many 
states a party placing his name upon a negotiable instrument 
as an accommodation indorser before delivery was treated as a 
joint or joint and several maker with the one who signed on the 
face of the instrument, so far as the necessity for demand and 
notice of nonpayment were concerned.** The Uniform Act has 
wrought such a change in the common law as to relieve the ac- 
commodation indorser from liability in any capacity other than 
that of an indorser. The liability of an accommodation or ir- 
regular indorser under the Uniform Act, sections 64 and 66, 
may be clearly seen to be identical with that of a general in- 
dorser.”’ Section 64 defines an irregular indorser as follows: 
“Where a person not otherwise a party to an instrument places 
thereon his signature in blank before delivery, he is liable as an 
indorser in accordance with the following rules: (1) If the in- 
strument is payable to the order of a third person, he is liable 
to the payee and to all subsequent parties.” Section 66 pre- 
scribes the conditional liability of those indorsing other than 
qualifiedly. This section in no way reduces or diminishes the 
liability of the irregular indorser.™ 

In Ingalls v. Marston the court stated: “. . . [W ]hether one 
be an irregular indorser under section 64 or a regular indorser 
under section 66, he is entitled to have due demand made upon 
the maker and due notice of dishonor given himself. The ir- 
regular indorser is no longer a joint maker or an original prom- 
isor, as he was prior to the passage of the Uniform Act, but an 
indorser with all that the term implies.” 


As was true in the cases involving an accommodation 
maker,‘ no consideration moves to the accommodation indorser 
for his indorsement from the creditor. The value received by 


48 Westinghouse Electric, etc., Co. v. Hupp, 211 Mich. 698, 179 N.W. 286 (1920); 
Farmers’ & Merchants Bank v. Kingwood National Bank, 85 W. Va. 371, 101 S.E. 
734 (1920); Thompson v. Curry, 79 W. Va. 771, 91 S.E. 801 (1911). 

49 Stuart v. Oliver, 110 Me. 208, 85 Atl. 747 (1913). 

50 Whittmann v. Sands, 288 N.Y. 434, 114 N.E. 671 (1924); Case v. McKinnis, 107 
Ore. 223, 213 Pac. 422 (1923). 

51 Home Insurance Co. v. Bishop, 140 Me. 72, 34 A.2d 22 (1943). 

52121 Me. 182, 116 Atl. 216 (1922). 

53 Rockefield v. First Nat. Bank, 77 Ohio St. 311, 83 N.E. 392, 14 L.R.A.(N.S.) 
842 (1907). 

54 First National Bank v. Freeman, 83 W. Va. 477, 98 S.E. 558 (1919). 
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the maker or drawer supports the obligation of one who indorses 
for his accommodation.** If the accommodation indorsement be 
placed upon the instrument subsequent to the delivery thereof, 
new consideration must be shown to so support the contractual 
obligation of the indorser.** However, if the instrument be 
further negotiated for value,’ or where there has been a prior 
agreement for the indorsement and the indorser was aware of the 
agreement, no new consideration need change hands at the time 
the indorsement is added." 

Where the indorsers by virtue of statute’ or by agreement 
between themselves that they are to have equal liability, as 
distinguished from successive liability. They have the right to 
seek contribution from those with whom they are equally liable.” 
An agreement between those jointly liable to be other than 
equally liable may be proven by parol testimony.” 

Parol evidence is not admissible to show that the indorsers 
intended to contract for liability on the instrument other than 
that expressed by the statute for such indorsers,* but it is ad- 
missible to show the order of their liability and how they agreed 
to share the loss as between themselves. The accommodation 
indorser may by parol testimony establish who is the accom- 
modated party,‘ or that another indorser is equally liable with 
him.** When two or more parties have become equal accommo- 
dation indorsers, they are as between themselves cosureties so 


55 Falkner v. Protective Life Ins. Co., 228 Ala. 57, 152 So. 34 (1934); Naef v. 
Potter, 127 Ill. App. 106, aff'd, 226 Ill. 628, 80 N.E. 1084, 11 L.R.A. (N.S.) 1034 
(1907). 

56 Bank of Skidmore v. Ripley, 84 S.W.2d 185 (Mo. App. 1935). Merchants’ State 
Bank v. Roline, 200 Iowa 1059, 205 N.W. 863 (1925). 

57 Francis v. Federal Reserve Bank, 69 S.W.2d 441 (Tex. Civ. App. 1934). 

58 Bedrosian v. Der Manouelian, 48 R.I. 40, 134 Atl. 851 (1926); Devitt v. Foster, 
159 Miss. 687, 182 So. 182 (1931). 

59 Blair v. Wells, 156 Ark. 470, 246 S.W. 498 (1923). 

60 Bringardner v. Rollins, 102 W. Va. 584, 135 S.E. 665 (1926); Holston v. Haley, 

~ —" 485, 135 Atl. 98 (1926); Tait v. Downey, 267 Mass. 422, 166 N.E. 857 
1929). 

61 Holton v. Rose, 270 Mass. 267, 169 N.E. 923 (1930). 

62 Holston v. Haley, 125 Me. 485, 135 Atl. 98 (1926). 

68 Thompson v. Curry, 79 W. Va. 771, 91 S.E. 801 (1917); Missouri State Life Ins. 

Co. v. Kohl, 265 Ill. App. 428 (1933); Matawan Tile Co. v. Golden, 53 Pa. Super. 

Ct. 430 (1913). 

6 Wittemann v. Sands, 238 N.Y. 434, 144 N.E. 671, 37 A.L.R. 1216 (1924). 

*5 Brain v. Hill, 61 Ga. App. 756, 7 S.E.2d 407 (1940). 
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far as the rights between themselves are concerned.” If the 
courts were to deny the admission or parol evidence to show joint 
accommodation indorsers, it would be impossible for the in- 
dorser who has been called upon to make payment to establish 
his right to contribution from one who had agreed to be equally 
liable for payment.” 


Likewise, if the admission of parol evidence to show the true 
relation of the parties were denied, the accommodation indorser 
would be unable to defend against the accommodated party. 
One might also consider the situation where A and B indorsed 
X’s note for the accommodation of X, and H is now the holder 
of the instrument. Due presentment, dishonor, and notice of 
dishonor having been given, H has the right to proceed to col- 
lect the amount of the note from A, B or X. If A makes payment 
to H, A may by the use of parol testimony show that he and B, 
whose indorsement followed that of A, were in fact equally 
liable and be entitled to seek contribution from B for the sum 
paid. If B, instead of A, having paid made payment to H should 
then seek to proceed against A, as a prior indorser, for the full 
amount of the instrument, clearly A should be permitted to in- 
troduce parol evidence to show that he was a coindorser with 
B and should only be liable to contribute to the sum paid by B 
The party alleging the coindorser relationship has the burden 
of so providing.” 


A holder paying the full value for the instrument is entitled 
to recover from the accommodation indorser the face amount 
of the instrument irrespective of whether the purchaser did or 
did not know of the accommodation nature of the indorsement.” 
If the holder has acquired the instrument for a sum less than 
the face amount of the instrument, there is some uncertainty 
and conflict in authorities as to the amount which the older may 
be entitled to recover from the accommodation indorser. In 
the old cases in some jurisdictions the holder was only permitted 


66 Bennet v. Kistler, 163 N.Y. Supp. 555 (App. Div. 1917). 

67 Bringardner v. Rollins, 102 W. Va. 584, 135 S.E. 665 (1926); Gafford v. Tittle, 
224 Ala. 605, 141 So. 653 (1932); In re Wingert, 89 F.2d 305 (4th Cir. 1937). 

68 Uniform Negotiable Instruments Act § 68; McKown v. Silver, 99 W. Va. 78, 
128 S.E. 134 (1925); Moriarty v. King, 317 Mass. 210, 57 N.E.2d 633 (1954). 

69 Spring v. Major, 127 Okla. 279, 260 Pac. 763 (1927). 
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to recover the sum paid for the instrument,” while in others 
he was entitled to recover the face amount of the obligation.” 
There seems to be no sound reason under the Uniform Ne- 
gotiable Instruments Act why the purchaser of a negotiable in- 
strument for less than its face value should not be permitted to 
recover from the accommodation indorser the face amount of 
the instrument as he certainly would be permitted to do from one 
indorsing other than by the way of accommodation. 


Indorser’s Rights upon Payment 
“Where the instrument is paid by the party secondarily liable 


thereon, it is not discharged, but the party paying it is remitted 
to his former rights regarding all prior parties. . . .”* 


Under this section of the Uniform Act payment by one 
secondarily liable does not have the effect of discharging the 
instrument. The accommodation indorser, unlike the accom- 
modation maker, is entitled to pursue his remedy against prior 
parties in an action based solely upon the instrument.” Where 
one has indorsed for the accommodation of another it is obvious 
that he was never the owner of the instrument or enjoyed any 
rights thereon. If section 121 of the Uniform Act were taken 
literally, the accommodation party might well be considered to 
be restored to a nonexisting right. The words “remitted to his 
former rights” are restricted in their application to a party 
secondarily liable and do not apply to one who is secondarily 
liable by the way of an accommodation indorser.* This section 
refers to indorsers for value and not to accommodation in- 
dorsers. It was not the intent of this section to deny an ac- 
commodation indorser, who has paid, the right to bring an action 
on the instrument. 

The accommodation indorser upon paying the sum of the 


r Holeman v. Hobson, 27 Tenn. 127 (1847); Kleim v. Penn T. Bank, 1 Pa. 36 
1845). 

71 Rule v. Williams, 8 Ky. L.R. 152 (1886). 

12 Uniform Negotiable Instruments Act § 121. 

73 Assets Realization Co. v. Mercantile Nat. Bank, 153 N.Y. Supp. 156 (App. Div. 
1915); Josephsohn v. Gens, 85 Misc. Rep. $72, 147 N.Y.Supp. 451 (Sup. Ct. 1914). 
74 Lill v. Gleason, 92 Kan. 754, 142 Pac. 287 (1914). 

1 Noble v. Beeman-Spaulding-Woodward Co., 65 Ore. 93, 131 Pac. 1006 (1913). 
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instrument is certainly entitled to institute an action based on 
the instrument against any prior party thereto. When the ac- 
commodation indorser has obtained the instrument at a discount, 
the measure of his recovery becomes important. Some courts 
treat the accommodation party on the same basis as a surety 
seeking reimbursement and limit recovery to the sum actually 
paid for the instrument,” while the better reasoned cases will 
permit full recovery by the accommodation party of the amount 
of the instrument.” 


CONTRIBUTION BETWEEN ACCOMMODATION 
PARTIES 


When two or more persons become joint accommodation 
parties to the obligation of another, they occupy the position 
of cosureties as to each other. As to the principal obligor, they 
have the right of reimbursement; as between themselves they 
have the right of contribution. 

As with the right to seek reimbursement, the equity courts 
were the first to recognize the right of contribution based upon 
an implied understanding between the cosureties."* Originally 
the courts of law would not entertain an action for contribution 
in the absence of an express agreement therefor. However, by 
the eighteenth century the law courts likewise began to permit 
recovery based on the contract implied in fact.” 

One cosurety is not entitled to contribution from his cosurety 
until he has paid more than his share of the principal's debt. 
If the surety is able to negotiate a settlement of the debt for a 
sum less than his proportionate share of the debt, the surety 
paying is permitted to seek contribution from his cosureties upon 
the amount actually paid to obtain the discharge of the debt," 
and not the amount of the discharged debt. 

76 Pace v. Robertson, 65 N.C. 550 (1871). Burton v. Slaughter, 26 Gratt. 914, 
67 Va. 298 (1875). 

77 Fowler v. Strickland, 107 Mass. 552 (1871). 

78 Fleetwood v. Charnock, Nel. 10, 21 Eng. Rep. 776 (1629); Peter v. Rich, 134, 
21 Eng. Rep. 499 (1629). 

79 Merchants Discount Corp. v. Federal Street Corp., 300 Mass. 167, 14 N.E.2d 
155 (1938); Leigh v. Wright, 183 La. 765, 164 So. 795 (1935); Restatement, 


Security § 150. 
80 Slov v. Pool, 15 Ill. 47 (1853). 
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If the cosureties of the paying surety have consented to his 
becoming bound, their implied promise to contribute in the 
event of nonpayment by the principal includes the sum of at- 
torney fees, costs and sum paid." It was held, in United States 
Fidelity & Guaranty Co. v. Naylor,” that if a surety in defending 
in good faith but unsuccessfully against the creditor incurs at- 
torney fees and costs this sum is to be added to the sum paid for 
determining the basis for contribution.** When the parties have 
not agreed to the cosurety arrangement, such attorney fees and 
court costs are not included for determining the amount of 
contribution.“* 

When the surety has paid more than his share of the joint 
debt, his cosurety owes him the duty to immediately contribute 
to the sum paid. The paying surety has the legal right to re- 
ceive interest at the legal rate from his cosurety on that portion 
over and above his proportionate share of the debt. The right 
to recover interest at the legal rate is permitted, even though 
the original obligation provided for a different rate of interest." 

If all cosureties are solvent and amenable to process, it is 
relatively unimportant whether the proceedings for contribution 
be in law or equity. When, however, one or more of the co- 
sureties is insolvent or absent from the state, the forum in which 
the proceedings is brought is most important. 


If the action be brought at law, contribution is enforced 
only for the aliquot share of each cosurety. Insolvency or non- 
residence of a cosurety does not exclude him from consideration 
in determining the amount of recovery by the paying surety. 
The paying surety is not permitted to collect more than his 
proportionate share from any one of the cosureties. If there 
are three cosureties, each will be liable to contribute one-third 
of the sum paid.” 

81 Simpson, The Law of Suretyship 242, 243 (1950). 

82 United States Fidelity & Guaranty Co. v. Naylor, 237 Fed. 314 (8th Cir. 1916). 
83 Restatement, Security § 154 (1941). 

84 Appleford v. Snake River Mining, Milling & Smelting Co., 122 Wash. 11, 210 Pac. 
26 (1922). 

85 Weimer, Wright, & Watkins v. Talbot, 56 W. Va. 257, 49 S.E. 372 (1904). 

86 Restatement, Restitution § 85, pp. 384, 385 (1937); 4 Pomeroy’s Equity Jurisdic- 


tion (5th ed. 1941) 6 §§ 14 and 18; Cooper v. Greenberg, 191 Va. 495, 61 S.E.2d 
875 (1950). 
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If the surety pays more than his proportionate share of the 
entire debt, but less than the full amount of the debt, and does 
not obtain a full discharge of the obligation, the determination 
of the amount of permitted recovery becomes more complicated. 
The paying surety has the right to seek from any cosurety a sum 
not exceeding the cosurety’s proportionate share of the entire 
obligation,*’ which amount may not reduce the plaintiff's pay- 
ment to a sum less than his proportionate share of the entire 
debt. He may not collect more than a proportionate share from 
any cosurety.** For example, the principal debt is $900. A, B, 
and C are cosureties on the obligation of X. A pays $600 on the 
debt of X. As between the sureties, A’s share of the total debt 
is $300. A may recover $300 from B or C, or $150 from each. 
A is not entitled to recover $200 from C as this would reduce 
A’s payment to a sum less than his $300 share of the total debt. 
Until the debt is discharged the paying surety may not simply 
divide the amount he has paid by the number of cosureties to 
determine the amount of his recovery from his cosureties. 

If the surety has paid a sum less than his proportionate share 
of the total debt, and the balance remains unpaid, the surety 
has no right to seek contribution from any of the cosureties.* 

At law in the absence of statute, the parties from whom con- 
tribution is sought must be sued severally and cannot be joined 
as defendants in the same action.” Many states by statute now 
permit a joinder of cosureties in an action for contribution. A 
surety is free to seek contribution from his cosureties in a law 
action without first proceeding against the principal obligor or 
showing his insolvency. Nor is it necessary for him to allege 
or prove the insolvency of any of the other cosureties. It might 
be observed that it is improper to join the principal obligor in 
an action against a cosurety when seeking contributions. 

When, however, the action for contribution is in equity, the 
principal obligor and all cosureties must be joined as parties 


87 Phelps v. Scott, 325 Mo. 711, 30 S.W.2d 71, 68 A.L.R. 214 (1930); Restatement, 
Restitution § 85 (1937). 

88 Lorimer v. Julius Knoch Coal Co., 246 Mich, 214, 224 N.W. 362 (1929). 

89 Labbe v. Bernard, 196 Mass. 551, 82 N.E. 688, 14 L.R.A. (N.S.) 457 (1907); 
Gross v. Davis, 87 Tenn. 226, 11 S.W. 92 (1889). 

90 Comstock v. Potter, 191 Mich. 629, 158 N.W. 102 (1916). 
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defendant." This requirement is only dispensed with upon 
allegation and proof of insolvency of nonjoined party,” or upon 
showing his absence from the jurisdiction of the court.” The 
courts of equity, unlike the courts of law, have the right to enter 
a conditional decree. The equity court may condition the decree 
against the surety upon the failure of the petitioner to gain satis- 
faction from the principal obligor. 

In the court of equity those shown to be insolvent or out of 
the jurisdiction are subtracted from the total number of sureties 
before determining the proportionate share of the solvent 
sureties.** Suppose we have five sureties on Y's obligation in 
the sum of $10,000. Surety one pays Y’s obligation without any 
discount being given. If surety one can show that surety two is 
insolvent, or out of the jurisdiction, he would be entitled to re- 
cover $2,500 from each surety three, four and five. That is, in 
equity we divide the number of solvent sureties within the 
jurisdiction into the sum paid to determine the amount due from 
each of the sureties by the way of contribution. If the action 
had been at law the recovery from each would have been limited 
to not more than $2,000 for the law court takes no cognizance 
of the inability of one cosurety to contribute his share of the 
sum paid. Many states now apply the equitable rule for de- 
termining the sum of recovery whether the proceedings be in 
law or in equity. It is submitted that the equitable rule is 
more just and more likely to meet the ends of justice than the 
tule of the law courts. 


SUMMARY 


The Uniform Negotiable Instruments Act was adopted with 
the thought that most problems connected with negotiable in- 
struments would be simplified and the answers more certain. It 
may be seen that the creditors who insist upon an accommoda- 
tion maker or accommodation indorser as a device to diminish 
the financial risk have only accomplished this result in part. 


91 Craythorne v. Swinburne, 14 Ves. Jr. 160, 33 Eng. Rep. 482 (1807). 

82 Phelps v. Scott, 325 Mo. 711, 30 S.W.2d 71 (1930). 

93 Jones v. Blanton, 41 N.C. 115, 51 Am. Dec. 415 (1848). 

%4 Tucker v. Nicholson, 12 Cal. 2d 427, 84 P.2d 1045; Coover v. Greenberg, 191 Va. 
495, 61 S.E.2d 875 (1950). 
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It seems that the laws of suretyship are as important today 
to negotiable instruments as they were before the adoption of 
the uniform act. It is suggested that at some future date the 
legislatures should consider enactment of uniform rules of 
suretyship to bring even a greater degree of uniformity to the 
laws relating to negotiable instruments. The Uniform Act has 
accomplished much, but much still remains to be codified. 

Particular attention should be given to the capacity in which 
one has placed his name upon the instrument, the theory under 
which recovery is sought, the various statutes of limitation, the 
rights of reimbursement and of contribution, and whether the 
proceedings might better be in equity than in law. As our 
commercial transactions increase, so will the legal problems 
relating to this subject increase and become more complex. 





rT Ss ose ofYf So Do" Oo os eS or CO Of 


Federal Tax Liens: 
The American Bar Association’s 
Legislative Proposals 


The American Bar Association, at its Midyear Meeting in 
Chicago on February 23, approved a recommendation of pro- 
posed legislation making comprehensive revisions in the laws 
governing federal tax liens, and other federal liens and priorities. 
The proposals resulted from a study by a special Committee 
on Federal Liens, representing four Sections of the Association. 

The most important proposals relate to the priority of fed- 
eral tax liens. A series of decisions by the Supreme Court and 
other courts have so favored the federal tax lien that it is a 
threat to the security of many customary business transactions. 
In the view of the Supreme Court, no contractual or statutory 
lien is safe even against after-arising federal tax liens unless the 
competing lien is “choate”, which means that the amount must 
be fixed beyond controversy (usually by judgment) and the 
property subject to the lien must be positively identified. A 
mechanic's lien is deemed “inchoate”, and vulnerable to sub- 
sequent federal tax liens, even after the work is complete and 
the mechanic's lien is duly filed, if judgment of foreclosure has 
not been obtained. Although mortgagees and pledgees enjoy 
express protection against after-filed federal tax liens, they too 
must pass the choateness test. Thus, an assignment to indemnify 
a surety against loss on a bonded contract was held “inchoate”, 
and was defeated by a later federal lien, because the loss on 
the contract had not yet been incurred (although the surety 
was firmly bound to incur any loss there might be). Like treat- 
ment has been accorded attorney’s liens, landlords’ liens, statu- 
tory vendors’ liens, warehousemen’s liens, attachment and gar- 
nishment liens, and the interest of a contract purchaser. 

The Committee considered the possibility of simply provid- 
ing that the United States should take its place along with all 
other lien creditors, as state law might provide. However, it 
concluded that Congress, not the States, should make the policy 


395 
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decisions concerning federal tax priorities, and that Congress 
should provide nationally uniform selective rules which protect 
the legitimate interests of those third parties it found to have an 
equity superior to the federal tax lien. 

The ABA proposal would protect the priority of those who 
take security for obligatory or necessary future advances (in- 
cluding advances to complete a project which has been started, 
and costs of preserving mortgaged property and collecting the 
debt). Protection would also be extended to those making 
arrangements for voluntary future advances (e.g., commercial 
financing) , so that they need not search for federal tax liens 
before each advance; but such protection would be conditioned 
upon the lender giving notice of the arrangement to the District 
Director, so that he would have readily available, without mak- 
ing a title search each time he files a tax lien, the information 
enabling him to notify the lender that a tax lien has been filed. 

The proposal also protects the priority of a mortgage cover- 
ing after-acquired property, which is doubtful under present 
law. Its priority, as against the federal tax lien, would be 
“frozen” as of the time the federal tax lien is filed, however, 
except with respect to property which was produced or ac- 
quired by means of the loan, or which becomes an integral part 
of the mortgaged property, or which is substituted for such 
property. 

Mechanics’ liens on realty would be protected against fed- 
eral tax liens filed after the time (usually the commencement 
of the work) as of which the mechanic takes priority under 
state law (but the “super-priority” which some laws give mech- 
anics’ liens, over pre-existing encumbrances, would not be recog- 
nized). A mechanic lienor’s claim on the contract proceeds, a 
fund he created, would be preferred even over pre-existing fed- 
eral tax liens against the contractor. In both the realty and the 
proceeds, however, mechanic lienors would be subordinate to 
withholding taxes arising out of the very job. 

Attorneys’ liens on causes of action would be preferred over 
even pre-existing federal tax liens. So also would the statutory 
lien of a hospital or doctor on a recovery for personal injury or 
death. 
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The protection which “purchasers” now enjoy against sub- 
sequently filed federal tax liens would be extended to contract 
purchasers, optionees and lessees. Under present law, one court 
held that installment purchasers of homes, who were in pos- 
session but had not taken title when the federal lien arose, were 
not “purchasers”. They not only lost their homes, but their lien 
for recovery of payments made (the title having failed) was 
held to be “inchoate” and subordinate to the federal lien. 

The proposal also extends protection to landlords’ liens, 
limited, however, to the amount of rent accruing before or within 
three months after the filing of the federal tax lien (one year in 
the case of farm leases). 

State and local taxes (other than real property taxes) are 
frequently made general liens on the taxpayer's property, just as 
the federal tax lien is a general lien. But, whereas the federal 
lien is deemed perfected, the state or local lien has been called 
“inchoate”. The proposal would apply a “single standard”, 
dating the relative priority of all such taxes from the time when 
they are assessed and become liens, but without permitting 
“relation back” to an earlier date. 

Real property taxes and special assessments would be grant- 
ed a “super-priority’, such as they enjoy over existing encumb- 
rances under most state laws. Thus, realty subject to a large 
federal tax lien would not, in effect, be taken off the local 
tax rolls while it is allowed to remain in private use. In addition, 
this proposal would eliminate, in most cases, the “circular 
priority” situation arising when a mortgage is ahead of a federal 
tax lien, which is ahead of a real property tax, which is ahead of 
the mortgage—a dilemma which present law solves at the ex- 
pense of the mortgagee. 

Relief is also proposed for statutory and equitable vendors’ 
liens, carriers’ liens, warehousemens liens, liens for work on 
personal property, and a number of others. But no relief is 
proposed for attachment and garnishment creditors against fed- 
eral liens arising before they get judgment, since they are not 
viewed as “reliance” creditors. 

Relief, paralleling the foregoing, is proposed with respect 
to the special liens for federal estate and gift taxes, which arise 
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upon death or when the gift is made, without need for any 
public filing. 

In addition, an amendment is proposed to the 160-year-old 
law which gives the United States absolute priority (even over 
most, if not all, prior liens) in insolvency receiverships, assign- 
ments for creditors, and insolvent decedents’ estates. The pro- 
posal would bring the rules more in line with the Bankruptcy 
Act, with lien priorities preserved and with special protection 
for wage claims and certain others. 

It is not only the taxpayer's creditors who have found the 
federal tax lien upsetting to normal commercial relationships. 
His debtors, and especially his bank, have encountered similar 
problems. The proposal would confirm the rule that a bank or 
other debtor is not bound to search for federal tax liens before 
making payments, and would provide that (in the absence of a 
levy) payments may be made to the taxpayer even with knowl- 
edge of the lien, unless there is an intent to defeat collection of 
the tax. It would be made clear that a levy has no continuing 
effect, and does not oblige a bank to remain alert indefinitely for 
subsequent deposits by the taxpayer. 

A debtor's right of set-off, which he might have asserted 
if sued by the taxpayer, would be valid against a tax levy 
(whereas, under present law, a right of set-off not actually 
exercised before levy may be too “inchoate” to defeat the levy). 
Defenses, such as the statute of limitations, which would have 
been good against the taxpayer on the date of the levy, would 
be recognized against the tax lien (whereas, at present, the tax 
collector may levy upon and enforce a claim which the taxpayer 
could not have enforced). However, mere failure of the Dis- 
trict Director to produce a document (note, contract, receipt, 
passbook, etc.) would not be a defense if the claim is otherwise 
proved; instead, the Government would indemnify the debtor 
against liability to persons who may acquire and claim under 
the document. 

Where there are adverse claimants to the fund or property 
levied upon, the proposal would authorize interpleading the 
United States and the other claimants, thereby relieving the 
debtor or bailee of the risk of double liability. It is doubtful 
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that the United States may be sued in interpleader under present 
law. 

Numerous other procedural changes are proposed. At 
present, the United States consents to be named a party in fore- 
closure actions and actions to quiet title, in order to remove the 
cloud of a junior federal lien. The proposal would extend that 
consent to condemnation actions, partition suits, and all others 
involving the determination of rights in or liens upon property. 
Furthermore, the proposal includes a codification and clarifica- 
tion of the remedies of third parties whose property is seized 
or threatened with seizure for the taxes of another. 

At present, in a mortgage foreclosure, the United States has 
a one-year right to redeem real property from the sale, if it has 
a junior lien thereon. That right would be eliminated. The 
United States would also be subjected to the rule of lis pendens, 
so that federal liens which are not of public record when a mort- 
gage foreclosure suit is commenced would not remain as a cloud 
on title; but such relief would be conditioned on giving the 
Government notice of the action in time to permit it to intervene 
if it has or acquires a lien. 

Where a mortgage or other lien may be foreclosed by non- 
judicial sale, it is proposed that the United States be bound 
thereby, provided that it is given advance notice (except that 
notice would not be required if securities or commodities are 
sold on an established market). 

A number of proposals are made to provide greater flexibility 
in the administrative release or discharge of tax liens. 

The 139 page report of the Committee, setting out the 
problems under present law, the draft legislation, and the tech- 
nical explanation of the proposals, is obtainable at the printing 
cost of $1.00 from the American Bar Association, 1155 East 
60th Street, Chicago, Illinois. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Federal Reserve Board Approves California Bank 
and First Western Merger 


In an important banking decision the Board of Governors of 
the Federal Reserve System has approved the application of 
Firstamerica Corporation, a bank holding company, to acquire 
80% or more of the voting stock of California Bank and to merge 
into this bank the First Western Bank & Trust Company, an 
existing subsidiary of Firstamerica. The application was filed 
pursuant to Section 3(a)(2) of the Bank Holding Company Act 
of 1956. Under this section the Board had to consider the 
financial history and condition of the companies concerned, 
their prospects, the character of the management, the con- 
venience, needs and welfare of the communities concerned and 
“whether or not the effect of such acquisition or merger or con- 
solidation would be to expand the size or extent of the bank 
holding company system involved beyond limits consistent with 
adequate and sound banking, the public interest, and the preser- 
vation of competition in the field of banking.” 

In approving Firstamerica’s application the Board pointed 
out that regarding the first four of the above statutory factors, 
the evidence did not strongly support approval of the applica- 
tion but that there was no indication that granting approval 
would be inconsistent with those factors or with sound banking. 

The Board considered, however, that the question of the 
preservation of competion was decisive, and particularly im- 
portant in this respect was the effect of the merger on competi- 
tion in the Los Angeles area. It was pointed out that the 
California Bank is the fifth largest bank in California and that 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 132. 
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First Western is sixth; together they would become the third 
largest, being outranked only by the Bank of America and 
Security-First National Bank. Despite this increase in size and 
the natural effect it might have on the lessening of competition 
however, the Board decided that there were two important 
ameliorating factors which led it to grant the application. First, 
the two banks traditionally have done different kinds of bank- 
ing California Bank having done mostly commercial banking 
and First Western having done mostly saving bank business. 
Thus there would not be a substantial elimination of competition 
from the merger. Further, of First Western's 100 offices only 
27 are in the Los Angeles area where all of the California Bank's 
65 offices are located and thus there would not be much geo- 
graphical overlapping. 

The second important factor was that after the merger there 
would still exist in the Los Angeles area a “relatively large 
number of alternative sources of banking services.” In this 
regard the Board pointed out that the bank resulting from the 
merger would have in the Los Angeles area only 16.3% of the 
offices and 15.3% of the deposits compared with Bank of 
America’s 37% of the offices and 40.9% of deposits, and Security- 
First National's 23.8% and 27.4%. In the Matter of the Applica- 
tion of Firstamerica Corporation, Federal Reserve Board Order 
dated January 14, 1959. The opinion of the Board and the 
dissenting statement of one Governor are as follows: 


FIRSTAMERICA CORPORATION 
In the Matter of the Application of Firstamerica Corporation for prior 
approval of acquisition of voting shares of California Bank, Los Angeles, 
California. (Docket Number: BHC-46.) 


ORDER APPROVING APPLICATION 

There having come before the Board of Governors pursuant to 
Section 3(a)(2) of the Bank Holding Company Act of 1956 (12 USC 
1843) and Section 4(a) (2) of the Board’s Regulation Y (12 CFR 222.4(a) 
(2)), an application on behalf of Firstamerica Corporation, a Delaware 
corporation with its principal place of business at San Francisco, Califor- 
nia, for the Board’s prior approval of the acquisition of 80 per cent or 
more of the outstanding voting shares of California Bank, Los Angeles, 
California; a hearing on said application having been held pursuant to 
Section 7(a) of the Board’s Regulation Y (12 CFR 222.7(a)); oppor- 
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tunity having been given all parties to file proposed findings and con- 
clusions; the Hearing Examiner having filed a Report and Recommended 
Decision in which he recommended that said application be approved; 
and all such steps having been taken in accordance with the Board's 
Rules of Practice for Formal Hearings (12 CFR 263); 

IT Is HEREBY ORDERED, for the reasons set forth in the accompanying 
Statement of the Board of this date, that the said application be and 
hereby is granted, and the acquisition by Firstamerica Corporation of 
86 per cent or more of the outstanding voting shares of California 
Bank, Los Angeles, California, is hereby approved, provided (1) that 
such acquisition is completed within three months from the date hereof, 
and (2) that no action be taken by Firstamerica Corporation, California 
Bank, or First Western Bank and Trust Company, San Francisco, 
California, that will result in the termination of the corporate existence 
of either California Bank or of First Western Bank and Trust Company, 
San Francisco, California, as a separate functioning banking institution 
until after 60 days following the date of this Order. 


Dated at Washington, D.C., this 14th day of January, 1959. 

By order of the Board of Governors. 

Voting for this action: Chairman Martin, Vice Chairman 
Balderston, and Governors Szymcezak, Mills and Shepardson. 
Voting against this action: Governor Robertson. 


(Signed) Merritrr SHERMAN, 
Secretary. 
(SEAL ) 
STATEMENT 

This case involves an application filed by Firstamerica Corporation, 
San Francisco, California (“Firstamerica”), a bank holding company, 
pursuant to Section 3(a)(2) of the Bank Holding Company Act of 1956 
(the “Act”),' for the prior approval by the Board of Governors of the 
Federal Reserve System of the acquisition by Firstamerica of 80 per cent 
or more of the voting shares of California Bank, Los Angeles, California 
(“California Bank”). If the proposed acquisition is approved, First- 
america plans to merge First Western Bank and Trust Company, San 
Francisco, California (“First Western”), an existing subsidiary of First- 
america, into California Bank, under the charter of the latter. 

In accordance with Section 3(b) of the Act,’ the Board gave notice 


1 Section 3(a)(8%) provides that “It shall be unlawful except with the prior approval 

of the Board . . . (2) for any bank holding company to acquire direct or indirect 

ownership or control of any voting shares of any bank if, after such acquisition, such 

company will directly or indirectly own or control more than 5 per centum of the 

voting shares of such bank; .. .”. 

2“(b) Upon ——e from a company any application for approval under this 
| 


Section, the Board shall give notice to the Comptroller of the Currency, if the appli- 
cant company or any bank the voting shares or assets of which are sought to be 
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of the application to the Superintendent of Banks of the State of 
California and requested his views and recommendations. In his letter 
of reply, dated September 3, 1958, the Superintendent of Banks recom- 
mended that the application be granted. 

In view of the State Superintendent’s favorable recommendation, a 
hearing on the application was not mandatory under the Act. The 
Board, however, in accordance with Section 7(a) of its Regulation Y, 
ordered that a public hearing be held before a duly designated Hearing 
Examiner; and such a hearing was held at the Federal Reserve Bank of 
San Francisco on October 27-29, 1958. On the basis of the record, the 
Hearing Examiner in his Report and Recommended Decision, filed on 
December 5, 1958, recommended that the application be approved. 

General background. Firstamerica is a corporation organized on 
September 27, 1957, under the laws of the State of Delaware, with its 
principal place of business at San Francisco, California. Subsequent to 
its organization, Transamerica Corporation (“Transamerica”), which at 
that time was a bank holding company, transferred to Firstamerica all 
of the stock previously held by Transamerica in its majority-owned 
banks in exchange for all of the stock of Firstamerica and immediately 
thereafter distributed the latter stock to shareholders of Transamerica, 
thereby effecting a separation of Transamerica’s banking and non- 
banking businesses in accordance with requirements of the Act. As a 
result, Transamerica ceased to be, and Firstamerica became, a bank 
holding company on July 1, 1958. There is no corporate connection 
between Firstamerica and Transamerica. 

At present, Firstamerica has 23 subsidiary banks located in 11 
western States with total deposits of $2,952 million in June 1958. It 
is the largest bank holding company in the country. 

First Western is Firstamerica’s largest subsidiary bank and its only 
subsidiary in California. It ranks sixth in size among banks in that State. 
It has 100 banking offices, all in the State of California. Most of these 


acquired is a national banking association or a District bank, or to the appro- 
priate supervisory authority of the interested State, if the applicant company or any 
bank the voting shares or assets of which are sought to be acquired is a State bank, 
and shall allow 30 days within which the views and recommendations of the Comp- 
troller of the Currency or the State supervisory authority, as the case may be, may be 
submitted. If the Comptroller of the Currency or the State supervisory authority 
so notified by the Board disapproves the application in writing within said 30 days, 
the Board shall forthwith give written notice of that fact to the applicant. Within 
three days after giving such notice to the applicant, the Board shall notify in writing 
the applicant and the disapproving authority of the date for commencement of a 
hearing by it on such application. Any such hearings shall be commenced not less 
than 10 nor more than 30 days after the Board has given written notice to the 
applicant of the action of the disapproving authority. e a of any such hear- 
ing shall be determined by the Board, but it shall afford all interested parties a 


reasonable ey to testify at such hearing. At the conclusion thereof, the 


Board shall by order grant or deny the application on the basis of the record made 
at such hearing.” 
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are in northern California, but 27 are in the Los Angeles metropolitan 
area (Los Angeles and Orange Counties). 

California Bank is the fifth largest bank in California. It has 65 
banking offices and, with the exception of one office in neighboring 
San Bernardino County, all of these offices are in the Los Angeles metro- 
politan area. 

If Firstamerica’s application to acquire stock of California Bank is 
approved and the contemplated merger of that Bank with First Western 
is consummated, the resulting bank would be the third largest in the 
State. 

Statutory factors. In determining whether or not to approve this 
application, the Board is required by Section 3(c) of the Act to consider 
the following factors: 


“. .. (1) the financial history and condition of the company or 
companies and the banks concerned; (2) their prospects; (3) the 
character of their management; (4) the convenience, needs, and 
welfare of the communities and the area concerned; and (5) 
whether or not the effect of such acquisition or merger or con- 
solidation would be to expand the size or extent of the bank 
holding company system involved beyond limits consistent with 
adequate and sound banking, the public interest, and the preser- 


vation of competition in the field of banking.” 


Financial history and condition, and prospects. The first two statu- 
tory factors may be considered together. Firstamerica itself, because of 
its recent activation, has only a brief financial history. However, since 
its principal assets are stock of its subsidiary banks, both its financial 
condition and prospects may reasonably be regarded as paralleling those 
of its subsidiary banks; and the record indicates that the financial condi- 
tion and prospects of its subsidiary banks are satisfactory. The financial 
history and condition and prospects of California Bank are also satis- 
factory. 

The Board concludes that the evidence relevant to the first two 
statutory factors is consistent with approval of the application but does 
not provide substantial affirmative support for such approval. 

Character of management. Firstamerica and California Bank are 
presently under capable management. It is planned that, if the stock 
acquisition and merger are consummated, the Board of Directors of 
Firstamerica will be reconstituted with prominent representation by the 
present management of California Bank. Firstamerica alleges that the 
result will be to strengthen its management. In his Report (p. 8), the 
Hearing Examiner concludes that it will “result in an improvement in 
the strength and depth of management which will inure to the advantage 
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of the depositors and all of the banks involved, including not only those 
subject to the merger but those constituting units in the bank holding 
company system.” 

While it is probable, as alleged, that the acquisition of California 
Bank would add strength and depth of management to Firstamerica and 
First Western, it does not appear that such strengthening and deepening 
of management is so badly needed, or so difficult to obtain through other 
means, as to make the proposed transaction necessary on those grounds. 
Considering all aspects of the management of these institutions, it is the 
Board’s judgment that the alleged improvement with respect to manage- 
ment cannot be considered to be of substantial significance as a basis 
for approval of the application. 

Convenience, needs, and welfare of the communities and area con- 
cerned. The extent to which a particular transaction may affect the 
convenience, needs, and welfare of the area concerned is a matter of 
degree, and determination of its effect must involve exercise of judgment. 
It seems clear, however, that contribution to the “needs” of the public 
would have greater significance than contribution to the “convenience” 
of the public and that the former would have greater impact than the 
latter upon the “welfare” of the communities and area concerned. 

In the present case, the evidence is not such as to demonstrate that 
the proposed acquisition is necessary to meet the “needs” of the public. 
Firstamerica concedes that existing banks in California are not presently 
“failing in any general sense to provide adequate banking services to the 
businesses and residents of California,” and that in the areas most directly 
affected there are available the customary range of banking services. 

Firstamerica contends, however, that the proposed stock acquisition 
and subsequent merger of California Bank and First Western would 
provide several benefits to the “convenience” and “welfare” of the public. 


One such benefit claimed is that the merged bank would have larger 
lending limits and consequently greater serviceability to the public. 
This public benefit can be claimed, to some extent, for any merger of 
two banks, since the two banks together will necessarily have a larger 
loan limit than either would have separately. The resulting benefit to 
the public in such cases can easily be overestimated, and the possibility 
of such an overestimate is particularly great when the banks to be merged 
are already of considerable size, such as the two banks here involved, 
each of which has about $1 billion of deposits. When banks have attained 
such size they already have loan limits large enough to enable them to 
meet, without assistance from other lenders, the credit needs of fairly 
large businesses. Those still larger businesses that the merged bank would 
be able to service without assistance usually are better able than other 
borrowers to tap a large number of alternative sources of credit, and thus 
are usually less dependent on any one or a few sources. Hence any benefit 
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to them is likely to add little to the facilities that are, in practice, already 
available to them. 


It is also to be remembered that credit needs can be satisfactorily met 
even though they exceed the loan limit of a particular bank. One of the 
functions of correspondent banking arrangements is to take care of such 
situations; participations by several banks in a single line of credit are 
not only entirely practicable but also of common occurrence. The record 
in the present case does not demonstrate there have been demands for 
large loans that could not have been satisfactorily met by an existing 
California bank, including California Bank and First Western, either 
alone or on a participation basis. 


Another benefit to the public “convenience” and “welfare” is claimed 
to flow from the wider coverage of the State of California that would 
be afforded by the proposed merged institution. Firstamerica and the 
State Superintendent of Banks assert that in all the communities in which 
California Bank and First Western now have offices, the public for the 
first time will have available through the new combined bank a source 
of state-wide banking services other than that now afforded by Bank of 
America National Trust and Savings Association (“Bank of America”) 
and that the existence of two such sources of state-wide services would 
benefit the public. Thus, the State Superintendent of Banks expressed 
the opinion that the ability of the combined bank to furnish more effective 
competition on a state-wide basis would serve “the best interests of all 
citizens of this State,” and that the “combined institutions, without lessen- 
ing competition, would better serve the convenience, needs, and welfare 
of the communities of the entire State.” Among the advantages said to 
result from a state-wide banking system are those which would be 
afforded particularly to customers with state-wide business interests. 
The Hearing Examiner stated in his Report (p. 10), that these advantages 
include availability of a state-wide collection service, more rapid check 
clearance, expediting credit and credit information, and transfer of savings 
accounts without loss of interest, and that, through a state-wide banking 
system like Bank of America’s, banks outside of California “can cover the 
State with a single correspondent account and obtain immediate or 
facilitated credit for checks drawn anywhere in the State.” 


State-wide services can, however, be offered not only by an institution 
that is itself state-wide, but also through correspondent arrangements 
among different banks. The record fails to show that adequate banking 
services are not now being provided on a state-wide basis by existing 
banks either alone or through participation with correspondent banks. 
The record also indicates that First Western is not totally deficient in 
state-wide coverage. Although it operates principally in the northern 
section of the State, it has 100 offices in 30 of the State’s 58 counties; and 
it has 27 offices in the Los Angeles area now served by offices of California 
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Bank. In addition, it has pending applications for $35 de novo branches of 
which 10 would be in the Los Angeles area. Thus, while First Western 
admittedly does not have complete state-wide coverage, it can alone or in 
conjunction with correspondents offer state-wide services alleged to be 
presently available only through Bank of America. Other banks in 
California can also offer state-wide services in conjunction with corres- 
pondents. 

It appears that the merged bank would have a more balanced loan 
and deposit structure and therefore greater adaptability to the varying 
needs of individual localities; that it would have a broader geographical 
coverage that would enable it more readily to meet variations in seasonal 
demands and local economic fluctuations; and that it would have the 
advantage of the specialized experience of both banks in particular lend- 
ing activities that would provide an increased range of services over a 
broader area of the State. These benefits are also available to some 
extent through correspondent relations. However, it may be somewhat 
more difficult for such correspondent relationships to convey these benefits 
to the public as fully as those previously discussed. As hereafter in- 
dicated, it appears that First Western concentrates principally on savings 
deposits and mortgage and instalment loans, while California Bank pre- 
dominantly specializes in deposits and loans of a commercial character. 
An extension of both types of specialized operations to the offices of both 
institutions might to some extent increase the availability of such services 
and thus, to some extent, serve the “convenience” and “welfare” of the 
public. 

Considering the various aspects of the public “convenience” and 
“welfare,” the Board concludes that the proposed transaction would to 
some extent serve such “convenience” and “welfare,” but that its contribu- 
tion in this respect would not be a strong ground for approval of the 
application. 

The fifth statutory factor: Effect of size and extent. The Act specifi- 
cally directs the Board to consider the “size or extent” of a bank holding 
company system. It is important to bear in mind, however, that the 
statute does not require the Board to consider the size and extent of a 
bank holding company alone; the mandate of Congress is to consider 
whether or not the effect of a specific stock acquisition would be to ex- 
pand the size or extent of the holding company system beyond limits 
consistent with adequate and sound banking, the public interest, and the 
preservation of competition in the field of banking. This distinction is 
especially significant in the present case in view of the size and extent 
of the holding company system involved. 

Firstamerica is by far the largest bank holding company in the 
country. As of June 1958, it had 23 subsidiary banks with 322 banking 
offices (excluding facilities at military reservations), located in the 
States of Arizona, California, Colorado, Idaho, Montana, Nevada, New 
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Mexico, Oregon, Utah, Washington, and Wyoming. The aggregate 
deposits of its subsidiary banks amounted to about $2,952 million, repre- 
senting 11.13 per cent of the offices and 9.27 per cent of the deposits of 
all commercial banks in the 11-State area. As compared with these 
indications of size and extent, the second largest bank holding company 
in the country as of December 31, 1957, had subsidiary banks with 158 
offices and aggregate deposits of about $1,961 million, all located within 
a single State; and the third largest holding company, as of the same date, 
had subsidiary banks with 98 offices and aggregate deposits of about 
$1,689 million, located in 7 States. 

If the proposed acquisition and merger are consummated, the number 
of banking offices and deposits in the Firstamerica system as of June 1958 
would be increased to 387 and about $4 billion, respectively, an increase 
of about one-fifth in offices and over one-third in deposits. In the 11- 
State area, Firstamerica’s percentage of commercial bank offices would 
be increased from 11.13 to 13.37, and its percentage of deposits from 
9.27 to 12.55. 

Within the State of California, Firstamerica’s present subsidiary, First 
Western, as of June 1958, had 100 banking offices (6.6 per cent of total 
offices) and deposits of $906 million (4.33 per cent of total deposits). 
The proposed acquisition and merger of California Bank and First 
Western would cause Firstamerica to control 165 offices (10.89 per cent 
of the State total) and deposits of $1,949 million (9.31 per cent of the 
State total. ) 

The largest bank in California (and in the world) is Bank of 
America National Trust and Savings Association which, as of December 
$1, 1957, had 618 offices (excluding facilities at military reservations) 
located in 56 of the 58 counties in the State and total deposits of over $9 
billion. As of the same date, Bank of America had 41.87 per cent of bank- 
ing offices (excluding facilities at military reservations) and 44.93 per 
cent of total deposits in the State of California. The next three largest 
banks in the State are Security-First National Bank, American Trust 
Company, and Crocker-Anglo National Bank, with 13.08 per cent, 7.26 
per cent, and 6.55 per cent, respectively, of total deposits. California 
Bank, which Firstamerica proposes to acquire, ranks fifth in size, with 
4.6 per cent of the State’s total commercial bank deposits. First Western, 
Firstamerica’s present subsidiary, is sixth, with 4.23 per cent of the 
State’s total deposits. If the proposed acquisition and merger were con- 
summated, Firstamerica’s California subsidiary bank would rank third in 
the State, with 8.83 per cent of total deposits. It would control 11.11 
per cent of the State’s commercial banking offices. 

Effect upon adequate and sound banking. With respect to the first 
of three elements of the fifth statutory factor, there is no evidence in the 
record that the expansion in the size and extent of Firstamerica resulting 
from the proposed transaction would be inconsistent with “adequate and 
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sound banking.” The Board concurs in the Hearing Examiner's conclu- 
sion (p. 13 of his Report) that the transaction “will not expand the size 
or extent of the bank holding company system involved beyond limits 
consistent with adequate and sound banking in California.” 

Effect upon the public interest. Since the Act does not explicitly 
condemn the absolute size or extent of a bank holding company as con- 
trary to the public interest, the question of the effect upon the public 
interest of the expanded size and extent of Firstamerica as a result of 
the proposed transaction must, in the Board’s opinion, depend upon the 
relationship of that transaction to “adequate and sound banking” and 
“preservation of competition in the field of banking,” taking into con- 
sideration any offsetting favorable effects upon the public interest that 
might ensue in the light of the first four statutory factors. As heretofore 
indicated, it does not appear that the evidence would strongly support 
approval of the application as far as the first four factors are concerned. 
On the other hand, there is no indication that it would in any way be 
inconsistent with those factors or with adequate and sound banking. 
The decisive consideration in this case, therefore, is the relation of the 
proposed transaction to preservation of competition in the field of bank- 
ing. 

Effect upon preservation of competition. Although Firstamerica’s 
subsidiary banks cover 11 western States and while the effect of the pro- 
posed transaction upon competition in that area will be considered later, 
it is clear from the record in this case that, in determining the effect of 
the transaction upon preservation of banking competition, the principal 
area to be considered is the Los Angeles metropolitan area in which all 
but one of California Bank’s 65 offices are located. 

As minimizing the extent to which competition would be eliminated, 
Firstamerica contends that the two banks are engaged in different and 
complementary types of business. It appears that historically First 
Western has been primarily a savings institution and that California Bank 
has been engaged largely in a commercial banking business. Of First 
Western’s total deposits of individuals, partnerships, and corporations 
(IPC deposits ), only about 37 per cent are demand deposits, whereas 69 
per cent of California Bank’s IPC deposits are on a demand basis. This 
difference in types of deposit business, while less marked, exists in the 
Los Angeles metropolitan area in which offices of both banks are located. 
In that area, in June 1958, 55 per cent of First Western’s IPC deposits 
were demand deposits. Where the primary market areas of the offices of 
the two banks overlap, as hereafter described, California Bank’s total 
demand deposits were 70.3 per cent of its total deposits, whereas First 
Western’s corresponding percentage was 48.6 per cent. Of the total 
loans of all offices of California Bank involved in the overlap areas, com- 
mercial loans were 71 per cent and real estate and instalment loans were 
29 per cent, whereas similar percentages for First Western’s offices in- 
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volved were 27.1 per cent and 72.9 per cent, respectively. These differ- 
ences between kinds of loans may in some respects be more representative 
of the different nature of the businesses than the figures on demand and 
time deposits. In the Board’s judgment, while the banks cannot be said 
to be engaged in entirely different types of business, there is a difference 
in emphasis which should be taken into account in appraising the effects 
upon competition. 

Without regard to the difference in types of business, however, First- 
america contends that no substantial competition would be eliminated 
by the proposed transaction. As previously indicated, all but one of 
California Bank’s 65 offices are located in Los Angeles and Orange 
Counties which comprise the Los Angeles metropolitan area; the one 
other office is in neighboring San Bernardino County in which there is 
no office of First Western. While most of First Western’s 100 offices are 
in the northern section of the State, it has 27 offices in the Los Angeles 
metropolitan area. Consequently, it is primarily within that area that 
any competition between the two banks presently exists. 

Firstamerica asserts that a proper measure of the effect of the acquisi- 
tion and merger in eliminating competition is the fact that it is con- 
templated that only four offices of the two banks would be closed 
following the merger. It is believed, however, that a better measure of 
competition between the two banks is to be derived from consideration 
of the extent to which the primary market areas of offices of such banks 
overlap and of the deposits of particular offices originating in those areas. 
For this purpose, one indication of the primary market area of an office 
may be considered to be that from which it derives about 75 per cent of 
its deposits. (This is one of the standards suggested in Footnote 3 to 
the application form prescribed by the Board under Regulation Y.) 

It appears that there are 14 such overlapping primary market areas, 
involving 29 offices of California Bank and 23 offices of First Western. 
California Bank derives $238 million (about 26.6 per cent) of its total 
IPC deposits from these “overlap” areas; while First Western derives $86 
million (about 47.6 per cent) of its IPC deposits in the Los Angeles area 
from the same overlap areas. These facts suggest that in dollar volume 
the amount of competition that would be eliminated by the proposed 
acquisition of California Bank would not be insignificant. That some 
potential competition would also be eliminated is suggested by the fact 
that First Western has 10 pending applications for additional branches 
in the Los Angeles area and that California Bank has 5 pending applica- 
tions for branches in that area. As a further factor in the competitive 
situation the Board has also considered the effect in the Los Angeles area 
of the over-all size and market power of Firstamerica. 

The significance of the foregoing adverse considerations, however, 
is considerably lessened by the number of banking offices, the total 
volume of deposits, and the existence of a large number of alternative 
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sources of banking services in the Los Angeles metropolitan area. There 
are 45 banks with head offices in that area. These banks, together with 
banks having head offices elsewhere, operate a total of 559 offices in the 
area. In that area, in June 1958, California Bank had 11.5 per cent of 
total offices and 12.5 per cent of deposits; First Western’s percentages 
of offices and deposits are 4.8 and 2.8, respectively. Consequently, the 
bank resulting from the proposed merger would have 16.8 per cent of 
offices and 15.3 per cent of deposits. In the same area, however, Bank 
of America had 87 per cent of total offices and 40.9 per cent of total 
deposits; and Security-First National Bank has 23.8 per cent of offices 
and 27.4 per cent of deposits. Moreover, in the 14 overlapping primary 
market areas of California Bank and First Western, California Bank’s 
$238 million and First Western’s $86 million of IPC deposits, previously 
mentioned, represent only 3.3 per cent and 1.2 per cent, respectively, of 
the total IPC deposits of all banking offices in the Los Angeles metro- 


politan area. 


These considerations relating to the relatively small proportion of 
banking offices and deposits affected and the remaining relatively large 
number of alternative sources of banking services substantially ameliorate 
any adverse effects on banking competition in the area primarily 
concerned. 

In the course of the hearing, Mr. Harry Harding, representing the 
Independent Bankers Association of the Twelfth Federal Reserve District 
and the Independent Bankers Association, Sauk Centre, Minnesota, 
contended that appoval of the proposed transaction would be tantamount 
to an invitation to Firstamerica to broaden its hold on banking assets in 
California and would create a scramble on the part of southern and 
northern California banks to expand in order to meet the increased 
competitive advantage resulting from the proposed merger. This pos- 
sibility has been given careful consideration in view of the potential 
ability of Firstamerica and other institutions to expand through acquisi- 
tions of banks within the State. Any such future expansion, whether 
through bank mergers or stock acquisition by bank holding companies, 
would of course be subject to approval by the appropriate supervisory 
authority. To the extent that such expansion would be subject to the 
jurisdiction of this Board under the Bank Holding Company Act, the 
decision as to whether it would adversely affect competition would 
have to depend upon all relevant circumstances at that time, including 
the extent to which the proposed expansion would give the holding 
company a dominant position in any area or result in a substantial 
reduction in alternative sources of banking services. 

While The Bank of California, National Association, San Francisco, 
did not contend that the proposed transaction would itself adversely 
affect that Bank’s competitive position, it objected at the hearing to 
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the use by the resulting bank of any name containing the words “Bank” 
and “California” on the ground that its position in northern California 
would be affected by the similarity in names. To the extent that the 
name of the resulting bank might be similar to that of Bank of California 
and might therefore lead to confusion it would not, in the Board’s opinion, 
be consistent with the public interest. However, the State Superintend- 
ent of Banks has indicated that the name of the resulting bank must be 
approved by him and that the name “California Bank” will not be avail- 
able for its use. Recognizing the jurdisdiction of the State Superintend- 
ent in this matter, the Board assumes that the name finally approved 
will reflect due consideration by the State Superintendent of the Bank 
of California’s objection. 

There remains for consideration the question whether the proposed 
transaction will in any way be inconsistent with preservation of banking 
competition in the 10 other western States in which Firstamerica has 
subsidiary banks. 

In his Report (pp. 21, 22), the Hearing Examiner pointed out that 
21 of the 22 subsidiary banks of Firstamerica in the 10 States other 
than California have correspondent balances with First Western, but that 
in dollar volume their deposit balances with Bank of America are greater 
than those with First Western, and that California Bank does only a 
small portion of its business in those 10 States. Nevertheless, it is 
probable that the proposed transaction and the subsequent merger of 
California Bank and First Western would increase the ability of First- 
america to compete for the business of large customers and banks in 
the 10 States involved. It also seems likely that the increased size of the 
holding company and the greater resources at its disposal would serve 
indirectly to strengthen the position of its subsidiary banks in the 10 
States, with consequent effect upon the future competitive position of 
independent banks in those States. These are admittedly adverse con- 
siderations, but the record does not support the conclusion that the 
proposed transaction would bring about any substantial lessening of 
competition in the communities in those 10 States in which Firstamerica’s 
subsidiary banks are located. While the transaction here proposed might 
so increase the resources of Firstamerica as to further its ability to ex- 
pand in the 11-State area (including California) through the absorption 
of other banks by mergers, it may be noted that in its Report to Congress 
of May 7, 1958, the Board recommended that mergers of subsidiary 
banks of bank holding companies be brought within the coverage of 
the Bank Holding Company Act. 


In connection with the competitive effect of the proposed stock 
acquisition, the Board has considered whether it would substantially 
lessen competition or tend to create a monopoly so as to violate Section 
7 of the Clayton Antitrust Act. Attention has been given to the standards 
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applied in a recent Federal court decision, in the case of United States v. 
Bethlehem Steel Corporation and The Youngstown Sheet and Tube Com- 
pany (D.C.S.D.N.Y., decided November 20, 1958). In the Board's 
judgment, however, the situation involved in that case is to be dis- 
tinguished from that here involved. As in that case, the plan here 
proposed would result in the elimination of one source of the relevant 
services, but the distinguishing aspects of the present case are the fact 
that the bank being absorbed holds a substantially smaller portion of 
the entire relevant market than did the company to be absorbed in the 
Bethlehem case and the fact that in the relevant market areas there 
would remain a greater number of alternative sources of supply than 
would have remained after the absorption proposed in the Bethlehem 
case. In the Board’s opinion, therefore, the proposed acquisition would 
not be such as to lessen competition substantially or to tend to create a 
monopoly within the meaning of Section 7 of the Clayton Act. 
Conclusion. After weighing all relevant facts contained in the 
record in the light of the factors stated in Section 3(c) of the Act, it is 
the Board’s judgment, for the reasons herein indicated, that the proposed 
transaction would be consistent with those factors, and the Board there- 
fore concurs in the recommendation of the Hearing Examiner that the 
application be approved. It Is sO ORDERED. 


DISSENTING STATEMENT OF GOVERNOR J. L. ROBERTSON 


The decision of the Board in approving the application by First- 
america Corporation is not, in my judgment, supported by the weight 
of evidence in the record, nor is it compatible with the intent of Congress 
in enacting the Bank Holding Company Act. 

Firstamerica seeks approval of the acquisition of 80 per cent or more 
of the outstanding voting shares of California Bank for two reasons. 
First, it wishes to merge its subsidiary, First Western Bank and Trust 
Company (a billion-dollar bank with 100 banking offices), and California 
Bank (a billion-dollar bank with 65 offices). Thus, Firstamerica asserts, 
the resulting bank will be enabled to compete more effectively with 
Bank of America National Trust and Savings Association, the world’s 
largest commercial bank. Secondly, it seeks to obtain, through the 
acquisition and subsequent merger, better bank management for First 
Western—a rather startling admission to come from a billion-dollar 
banking institution and a three-billion dollar holding company that 
controls 23 banks in 11 States. 

The Applicant, of course, has not stated its purposes in this bald 
manner. To justify the proposed acquisition and merger, Applicant 
asserts that the public convenience, needs, and welfare will be better 
served. These assertions will be discussed later, but for the present 
suffice it to say that the reasons asserted as purporting to justify approval 
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of this application are familiar indeed, since they are asserted in connec- 
tion with nearly every proposed merger and bank holding company ac- 
quisition. 

Under Section 3(c) of the Act, the Board is required to consider, in 
passing upon the present application, the following factors: 


“... (1) the financial history and condition of the company or 
companies and the banks concerned; (2) their prospects; (3) the 
character of their management; (4) the convenience, needs, and 
welfare of the communities and the area concerned; and (5) 
whether or not the effect of such acquisition or merger or con- 
solidation would be to expand the size or extent of the bank 
holding company system involved beyond limits consistent with 
adequate and sound banking, the public interest, and the preser- 
vation of competition in the field of banking.” 


As to the first two statutory factors, financial history and condition, 
and prospects of the company and banks concerned, I concur in the 
conclusion reached by the Board that “The evidence relevant to the first 
two statutory factors is consistent with approval of the application but 
does not provide substantial affirmative support for such approval.” 


With regard to the third factor, character of management, the 
Applicant's assertions have been placed in proper focus in the Board's 
opinion. Clearly, the record does not sustain the Applicant's position 
that Firstamerica and First Western are to any measurable degree in 
need of additional strength or depth of management. To the extent 
that there is a genuine need for better management in First Western, 
such talent would appear to be available within the present holding 
company system, or through ordinary personnel recruitment and train- 
ing programs. 

The validity of this conclusion is fully supported by the fact of the 
successful operation of each of Firstamerica’s 23 subsidiary banks and the 
resource status of Firstamerica’s group, approximating $3 billion. I am 
quite satisfied that an abundance of top-flight managerial talent, possess- 
ing every specialty skill alleged to be presently wanting, could be 
obtained for a fraction of the sum that Firstamerica proposes to pay as 
a premium to California Bank shareholders—$15 million above the ad- 
justed book value of their stock. 


The Board has concluded that the alleged improvement with respect 
to management cannot be considered to be of substantial significance 
as a basis for approval of the application. It is my judgment that the 
Applicant's representations in this respect, viewed in the light of the 
evidence adduced, constitute absolutely no support for a favorable 
determination. 
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Passing to the fourth factor, requiring Board consideration of “the 
convenience, needs, and welfare of the communities and area concerned,” 
Firstamerica has conceded, and the Board has found, that the com- 
munities and area concerned do not “need” the institution proposed 
under this plan. Firstamerica has stated on the record that the 
customary range of banking services is presently being provided to 
California businesses and residents. 

As to alleged benefits to the “convenience” and “welfare” of the 
public within the area concerned, the Board’s opinon, as I read it, makes 
a negative disposition of these allegations, compelling a conclusion 
similar to that reached as to “needs.” For example, in reference to the 
claim that the merged bank would have larger lending limits and con- 
sequently greater serviceability to the public, the Board concluded that 
banks of the size involved in this application “already have loan limits 
large enough to enable them to meet, without assistance from other 
lenders, the credit needs of fairly large businesses,” and that as to still 
larger businesses seeking sources of credit, their ability “to tap a large 
number of alternative sources of credit . . . [makes them] usually less 
dependent on any one or a few sources.” 

As to credit needs exceeding the loan limit of a particular bank, 
the Board concluded, and I concur, that “The record in the present case 
does not demonstrate there have been demands for large loans that 
could not have been satisfactorily met by an existing bank, including 
California Bank and First Western, either alone or on a participation 
basis.” The instances cited by Firstamerica as evidencing some form of 
public clamor for credit service on a nonparticipating basis constitute, 
in my judgment, isolated instances of customer preference, not properly 
characterized as legitimate instances of public need. 

The majority statement has also refuted, it seems to me, Applicant's 
assertion of a second major benefit that will flow from approval of the 
proposed plan, namely, the availability of a second banking institution 
furnishing state-wide services resulting in more effective competition on 
a state-wide basis, thus serving “the best interests of all citizens of this 
State.” As to this, the Board concluded that the record reflects (a) that 
adequate state-wide banking services are presently available through 
existing banks alone or through participation with correspondent banks, 
and (2) that First Western, while not having complete state-wide cover- 
age, can presently offer, either alone or in conjunction with correspond- 
ents, state-wide services. 

That First Western is presently in a position to offer state-wide 
services is substantiated, as the Board found, by the number and location 
of First Western’s 100 banking offices in the State and the fact that First 
Western now has pending applications for 35 additional branches. The 
disingenuous argument that First Western is not presently a state-wide 
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organization, and that this merger will make it so, is refuted by a glance 
at a map of California showing the location of its banking offices and 
those of California Bank. The only improvement in First Western’s 
present state-wide position that can result from approval of this applica- 
tion is that which in reality is sought by Applicant—to increase its size 
and concentration of banking power in California. Such a result might 
serve the “convenience, needs, and welfare” of Firstamerica, First 
Western, and California Bank, but, in my judgment, it would adversely 
affect the public interest and the convenience, needs, and welfare of 
the communities and area concerned. The latter consideration, not the 
former, was the subject of Congressional concern in enacting the Bank 
Holding Company Act. It takes more imagination than I possess to see 
how approval of this transaction favorably affects the welfare of the 
people of California or the areas in which the banks operate. 

In considering this fourth factor, the Board concluded that the 
contribution of the proposed transaction “would not be a strong ground 
for approval of the application.” I go further and conclude, as hereto- 
fore indicated, that the proposed acquisition and merger are wholly 
inconsistent with each element of that factor. 

However, even if the fourth factor could be said to be “neutral”, the 
evidence adduced relative to the fifth factor should preclude the approval 
of the application, because the effect of such approval would be to ex- 
pand the size and extent of Firstamerica’s system beyond limits con- 
sistent with adequate and sound banking, the public interest, and the 
preservation of competition in the field of banking. 

Here we have a bank holding company which already owns a billion- 
dollar California bank (in addition to 22 banks elsewhere) seeking to 
acquire an additional billion-dollar bank in California. The banks here 
involved are not small retail banks serving isolated communities. They 
are big banks. Each of these banks is actively striving to obtain as 
much banking business as it can handle, whether large or small, wherever 
it can find it. In so doing, it is competing against all other banking 
institutions seeking the same business. It is obvious, therefore, that 
approval of this application will eliminate substantial banking competi- 
tion, present and potential, and deprive the public of a major alternative 
source of banking facilities and credit. 

In this case, we have, in addition, an actual overlapping in the Los 
Angeles metropolitan area—California Bank operating 64 offices there 
and First Western 27—and this means that even under the narrowest 
possible construction of this factor of the Bank Holding Company Act 
competition unquestionably is being eliminated and consequently is not 
being preserved. 

This Board has previously taken the position that “the question 
whether the size or extent of the proposed holding company system 
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would be consistent with ‘adequate or sound banking’ or with the 
‘public interest’ must depend largely upon findings as to its effect upon 
‘preservation of competition in the field of banking.’”! Applying this 
principle to the present proposal, I can reach only one conclusion: to 
the extent that the proposed acquisition and merger eliminates existing 
and potential competition and thus further concentrates banking power, 
to an equal extent the adequacy and soundness of banking will be im- 
periled and the public interest jeopardized. 

Such jeopardy to the public interest results where, as in this case, a 
substantial dollar volume of competition between First Western and 
California Bank, both present and potential, will be eliminated in the 
Los Angeles area. The record discloses that 29 offices of California 
Bank derive approximately $238 million of deposits from areas in which 
93 offices of First Western derive approximately $86 million of deposits. 
Thus, depositors represented by at least $324 million, this figure being 
conservative, would be deprived of an alternative banking facility by 
approval of this plan. Further, as the Board found, there would also be 
the elimination of potential competition between these two banks in this 
area, evidenced by the pendency of applications by each bank for 
additional branches in the area, 10 by First Western and 5 by California 
Bank. 

Even more significant, however, is the effect of the plan on banking 
in the entire Los Angeles area, with bank deposits of over $8 billion, the 
largest volume of any metropolitan area or section in the western half 
of the country. In this major center, the plan would deprive the public, 
borrowers as well as depositors, of one of the competing sources of 
banking accommodation heretofore available to it. 

I cannot agree with the Board that there exist important differences 
in the types of business conducted by these two competitors that “should 
be taken into account in appraising the effects upon competition.” The 
intimation that First Western is principally a savings institution as con- 
trasted with the basically commercial character of California Bank is 
refuted by the fact that approximately 55 per cent of First Western's 
deposits in the Los Angeles metropolitan area are demand deposits. I 
cannot see any significant distinction between the types of business 
sought and obtained by these two banks. 

In my opinion, the adverse effects of approval of the proposed plan 
on banking competition in the Los Angeles area are not overcome by 
other considerations such as the total number of banking offices in the 
area, the total volume of deposits, or the existence of a number of alterna- 
tive sources of banking services. These considerations were felt by the 
Board to “substantially ameliorate” the adverse effects on banking 


1In the Matter of the Applications of First New York Corporation et al, BHC Nos. 
1, 2, and 3 (1958 Federal Reserve BULLETIN 902, 912). 
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competition in this area. But in the absence of important offsetting 
benefits (practically conceded by the majority statement), the proposed 
elimination of substantial present and potential competition in this area 
by the proposed acquisition and merger is clearly inconsistent with the 
public interest and welfare that the Bank Holding Company Act was 
designed to protect. 

More difficult to measure arithmetically, but, as I view it, equally 
inconsistent with adequate and sound banking, the public interest and 
preservation of competition, is the effect to be anticipated throughout 
the State of California as a result of this acquistion and merger. Most 
of the banking business in California is handled by a few large banks. 
Of the more than 120 banks operating in the State at the close of 1957, 
six held 77 per cent of the State’s total banking offices and more than 80 
per cent of its deposits. In June 1958, California Bank ranked fifth in 
deposits and sixth in number of offices of all California banks; First 
Western ranked sixth and fourth, respectively. The resulting bank 
would rank third in both deposits and offices. The practical result will 
be that instead of having to compete against the one multi-billion state- 
wide institution, the smaller banks in the State of California, about 
100 in number, will now face the competition of two state-wide Goliaths. 
When most of the bank deposits and offices within a State are already 
concentrated in the hands of a small number of very large banks, any 
proposal that would further increase the degree of concentration will 
not make the lot of the 100 or more smaller banks any easier, but may 
reduce their ability to grow with their communities and provide the kind 
of banking services expected of banking institutions. Therefore, the 
proposal should not be approved in the absence of a strong showing that 
the public interest and welfare will be served. 

In spite of the banking concentration evidenced by the above figures, 
a sizable number of smaller banks are presently surviving the impact 
of large-bank competition in California. That fact, however, does not 
justify encouragement of further concentration. Under the impact of 
such concentration, the desire on the part of smaller competing banks to 
survive in some form could arouse the same, or even greater necessity 
for merger or bank holding company affiliation that allegedly impelled 
the present application. Thus, the proposed plan portends a result 
similar to that foreseen by the Court in the case of United States v. 
Bethlehem Steel Corporation and The Youngstown Sheet and Tube 
Company (D.C. S.D.N.Y.), decided November 20, 1958, in which a 
proposed merger in the steel industry was disapproved under Section 
7 of the Clayton Act: 


“The merger offers an incipient threat of setting into motion a 
chain reaction of further mergers by the other but less powerful 
companies in the . . . industry.” 
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The possibility of a substantial reduction in competing banking 
facilities available to users or potential users thereof, with a simultaneous 
concentration of economic power in the hands of a few large banks, is 
the precise condition envisioned by Congress as jeopardizing a sound 
banking system and being inimical to the public interest. 

Furthermore, in reference to the other 10 States in which Firstamerica 
controls banks, we must also be concerned with the effect of the ex- 
panded size or extent of this holding company on adequate and sound 
banking, the public interest, and the preservation of competition. In 
six of these States, Firstamerica’s banks held, in June 1958, a large pro- 
portion of total bank deposits: Arizona, 38 per cent; Nevada, 76 per cent; 
New Mexico, 14 per cent; Oregon, 41 per cent; Utah, 20 per cent; 
Wyoming, 17 per cent. One cannot close his eyes to the fact that the 
present competitive potential of Firstamerica’s subsidiaries in the States 
in which they now operate will be strengthened as a result of an in- 
crease of one billion dollars in the commercial bank deposits controlled 
by that holding company. 

My conclusions in this regard are not altered by the testimony of 
Applicant’s principal officer to the effect that few advantages, if any, 
would be realized by Firstamerica’s other 22 subsidiaries for the reason 
that the parent holding company exerts a minimum of control over its 
banks and renders little or no assistance in the way of procuring busi- 
ness, improving internal operations, or interfering with internal adminis- 
tration or management. To attach validity to this assertion one would 
have to assume that a holding company itself serves no purpose other 
than to hold bank stock as an investment, and that no functional relation- 
ship exists between or among its subsidiaries. The history and growth 
of Applicant’s predecessor alone makes this assumption impossible and 
the assertion incredible. 

In view of my conclusion that this application should be denied in 
the light of the standards stated in the Bank Holding Company Act, it 
is unnecessary for me to inquire into whether the proposal would in- 
volve violation of Section 7 of the Clayton Act, which forbids any 
corporation to acquire the stock of another “where in any line of com- 
merce in any section of the country, the effect of such acquisition . . 
may be substantially to lessen competition . . .” The following observa- 
tions, however, raise substantial question as to the legality of the proposal 
under the Clayton Act. 

As stated in the Bethlehem Steel case, cited above, a major purpose 
of Section 7 is to ward off the anticompetitive effects of increases in 
the degree of economic concentration resulting from corporate mergers 
and acquisitions. The record in this matter evidences that consum- 
mation of Applicant’s plan will produce a marked increase in banking 
concentration in the State of California. The ultimate result of this 
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concentration will be to make more difficult the maintenance of effective 
competition on the part of smaller California banks. Furthermore, in 
the Los Angeles metropolitan area the proposed acquisition and merger 
will not only eliminate entirely the present and potential competition 
between First Western and California Bank, but will also eliminate 
from the general competitive picture a substantial independent alterna- 
tive source of bank credit and banking facilities. 


Under the judicial interpretation of the Clayton Act in the Bethlehem 
Steel decision, one must reject the contention that the increased size of 
Applicant’s California bank will contribute to the preservation of 
competition among banks in that State. Furthermore, like the Youngs- 
town Company in the Bethlehem Steel case, both First Western Bank 
and California Bank are operating profitably and there is no basis for 
assuming they will not continue to do so; consequently there is no 
threat to present or future position of either that would remove the 
proposed merger from the scope of the antitrust laws. Finally, even 
if the merger offered significant benefits in such areas as strength of 
management and convenience of the communities concerned, as I read 
the Bethlehem Steel decision such benefits are irrelevant and afford no 
defense if the merger will substantially lessen competition and thereby 
violate the Clayton Act. 

Returning to the Bank Holding Company Act, experience gained in 
more than a quarter century of supervision of banks and bank holding 
companies has taught me that it is preferable to anticipate a problem 
and act accordingly, rather than wait until it may be too late to deal 
with it effectively. This principle—prophylaxis now rather than surgery 
later—is the foundation of both the Clayton Act and the Bank Holding 
Company Act. Approval of the application in the face of the record 
in this case will make extremely difficult the task of dealing hereafter 
with proposed absorptions of banks by holding companies where the 
adverse circumstances may be far less weighty than they are here. 
Specifically, the Applicant itself may be expected to push the resulting 
bank further along the path of expansion on which First Western has 
already embarked so successfully. In this regard, I again call attention 
to the fact that at the time this application was filed, Firstamerica’s 
First Western had pending applications for 35 additional branches. This 
does not indicate a disinclination to expand—quite the contrary. 

The majority statement, while it concedes that the proposed acquisi- 
tion might further Firstamerica’s ability to expand throughout the 11- 
State area through the absorption of other banks, points out that the 
Board has recommended that mergers of additional banks into a holding 
company system via acquisition of assets rather than stock should be 
brought within the coverage of the Bank Holding Company Act. But 
that is not the law today, and there is no assurance that the Board’s 
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recommendation will be adopted by Congress. Admittedly, expansion 
can (and does) take place through such mergers into holding company 
system banks, over which the Board may have no jurisdiction. However, 
limitations on the Board’s jurisdiction in these respects do not require 
the Board to close its eyes to reality in exercising its unquestioned juris- 
diction to permit or prohibit acquisitions by bank holding companies 
through the purchase of bank stocks. 

As the majority Statement points out, the Holding Company Act 
requires the Board to consider, not the size or extent of a bank holding 
company in vacuo, but rather whether the proposed expansion would be 
inconsistent with adequate and sound banking, the public interest, and 
the preservation of competition in the field of banking. Board judg- 
ments reflecting adherence to this standard would result, in my opinion, 
in effectuating the intent and aim of Congress evidenced in its enact- 
ment of the Act—namely, that bank holding companies should not be 
absolutely precluded from expanding, but rather than expansion should 
be permitted only where the public interest will be served thereby. 

I read the Holding Company Act as empowering the Board of 
Governors to approve an application, in a case where the acquisition 
will be adverse to “the preservation of competition,” only if this un- 
favorable factor is outweighed by benefits under one or more of the other 
four factors. In this case, a reading of the majority decision reveals 
that the Board has determined that the reasons for approval advanced 
by the Applicant are generally without merit, but nevertheless the Board 
proceeds to approve the application. More specifically, the decision 
seems to determine that the first four factors are “neutral” and then 
finds that under the fifth factor, although competition will be reduced, 
the diminution is not sufficiently great to warrant disapproval. That 
reasoning is not in accord with my view of how Congress intended the 
Board of Governors to exercise the authority and responsibility vested 
in it by the Holding Company Act. 

When Congress in 1956 vested in this Board responsibility “to control 
the future expansion” of bank holding companies, it certainly did not 
intend—did not for a moment anticipate—that within three years there- 
after the largest holding company in the world (the offspring of Trans- 
america Corporation, whose hasty buying-up of banks in several States 
while the bill was pending did much to bring about the passage of this 
restrictive Act) would be permitted to absorb an additional 65-office 
one-thousand-million-dollar bank in California. 

After carefully weighing all the evidence, I conclude that since, 
under Applicant’s proposal, banking competition both present and 
potential will be substantially reduced without any significant offsetting 
contribution to the public need, convenience, or welfare, I must dissent 
from the Board’s decision. 
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Court Rules it Has Jurisdiction in Branch 
Banking Case 


In a decision that will perhaps be of greater interest to bank 
attorneys than to bankers, the Supreme Court of Wisconsin has 
ruled that a complaint in a quo warranto action concerning the 
establishment of a branch bank set forth sufficient facts to give 
the court jurisdiction over the subject matter of the case. 


Six state banks in Milwaukee county brought a quo war- 
ranto action against another bank in the name of the state 
after both the banking commissioner and the attorney general 
of the state had refused to take action. The basis of the banks’ 
suit was that the other bank had announced its intention to close 
one of its branch offices and to open a new branch which 
would be, according to the complaint, materially dissimilar 
from the old branch. The banks bringing suit claimed that 
this was in contravention of the state statutes prohibiting the 
further establishment of branch banks. A lower court sustained 
a demurrer of the defendant bank on the grounds that the com- 
plainants had not properly availed themselves of administrative 
remedies which were vested exclusively in the state banking 
department. 


The appellate court ruled that the demurrer should have 
been overruled and that the lower court’s judgment dismissing 
the suit was reversed. It concluded that quo warranto was the 
correct procedure for the banks in view of the fact that a timely 
request of the banking commissioner had been made and re- 
fused. The commissioner has the authority to determine whether 
or not the opening of a branch bank violates the state statutes 
but where he exercises his discretion not to act, as he did in 
this case, there is no requirement that a complainant must seek 
review of the commissioner's non-action before the banking re- 
view board. State ex rel. City Bank and Trust Company et al. 
v. Marshall & Ilsley Bank, Supreme Court of Wisconsin, 90 
N.W.2d 556. The opinion of the court is as follows: 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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The judgment appealed from dismissed the action after demurrers 
to the original complaint and amended complaint had been sustained, 
plaintiff having waived the privilege of pleading over. 

The action is in quo warranto, brought in the name of the state by 
private corporations after the attorney general had refused to act. The 
relators are six state banks operating in Milwaukee county and referred 
to as independent banks, in contradistinction to the “big three” which 
have a majority of the bank deposits in the county. The seventh relator 
is the Bank Executives Club, a non-profit corporation consisting of the 
managing officers of the independent banks. The defendant Marshall 
& Ilsley Bank is one of the “big three”. 

The purpose of the action is to prevent the defendant from establish- 
ing a branch office in alleged violation of sec. 221.04(1)(f£) Stats. which 
prohibits state banks from establishing more than one office of deposit 
or establishing branches, except in the case of branch banks established 
prior to May 14, 1909 and bank stations established prior to May 17, 1947. 

The amended complaint alleges that the defendant, whose main 
banking office is at 721 N. Water Street in the city of Milwaukee, main- 
tains a branch office at 414 W. National Avenue in the same city which 
was established prior to May 17, 1947; that “defendant has now leased 
premises for the purpose of maintaining a branch office in the Bockl 
Building, 2040 W. Wisconsin Avenue, in lieu of its branch office at 414 
W. National Avenue,” that the old branch is separated from the new 
one by an industrial valley, that the character and location of the 
trading and depositary areas of the old and new branches are materially 
dissimilar, and that unit banks are presently serving the location now 
chosen for the new branch office. 

It is further alleged that the commissioner of banks “was timely 
requested” by one of the relators, on behalf of all of them, to enforce 
the provisions of sec. 221.04(1)(f) Stats. in respect to the removal of 
the defendant’s branch from the old to the new location, but “the com- 
missioner declined to take any action in the premises, having previously 
officially expressed himself to be of the considered opinion that the 
question . . . was a question for determination by the court rather than 
by himself as commissioner of banks”; that any attempt to exert further 
compulsion on the commissioner of banks was futile and any further 
formal demand upon him an idle ceremony; that the attorney general 
was duly requested to cause the state of Wisconsin to commence an 
action for injunctional or declaratory relief against the defendant, but 
after a hearing he refused to act in the premises and advised that relators 
commence an action of quo warranto in the name of the state. 

Defendant demurred to the amended complaint on the grounds (1) 
that the court lacks jurisdiction over the subject matter because on the 


1 References herein are to the statutes of 1955. 





324 THE BANKING LAW JOURNAL 


facts alleged quo warranto will not lie and because it is not alleged that 
plaintiffs have availed themselves of the administrative remedies vested 
exclusively in the state banking department, and (2) relators are with- 
out legal capacity to sue, in view of sec. 220.12 Stats. The circuit court 
sustained the demurrer on the first ground and overruled it as to the 
second ground. Plaintiff appeals. 

Defendant does not seek review of that part of the court's order 
overruling the demurrer as to the second ground, and may therefore 
be taken to have abandoned the contention that sec. 220.12 Stats. 
deprives the relators of legal capacity to sue. 


A. W. Schutz, Milwaukee, for appellants. 

Quarles, Herriott & Clemons, Milwaukee, Maxwell H. Herriott, 
William K. McKibbage, and Churchill, Duback & Churchill, Milwaukee, 
of counsel, for respondent. 


WINGERT, J.—The court is of opinion that the demurrer should 
have been overruled, and that therefore the judgment dismissing the 
action must be reversed. 


1. Propriety of remedy in quo warranto. 


Sec. 294.04 authorizes an action of quo warranto “when any person 
shall usurp, intrude into or unlawfully hold or exercise . . . any franchise 
within this state.” In the present action no attack is made upon the 
defendant’s right to exist as a corporation and conduct its banking 
business at its main office on North Water Street. The contention is 
rather that the operation of the branch in the new location will, pro 
tanto, usurp or unlawfully exercise a franchise; in other words, that the 
corporation will be unlawfully exercising its banking franchise beyond 
its terms, and thus usurping the excess. Only this excess operation, over 
and above what is said to be the limit imposed by statute, is sought 
to be prevented. 

Quo warranto is proper in such a case and lies to exclude the defend- 
ant from the exercise of its banking business beyond the limit imposed 
by law. Thus one authorized to maintain a dam at a certain height 
may be stopped in quo warranto from keeping the dam at a higher level. 
State ex rel. Attorney General v. Norcross, 132 Wis. 534, 547-549, 112 
N.W. 40. This rule appears to accord with that prevailing in other 
states. See Commonwealth ex rel. Woodruff v. American Baseball Club, 
290 Pa. 136, 188 A. 497, 53 A.L.R. 1027, and Annotation 53 A.L.R. 1038. 


2. Quo warranto vs. scire facias. Out of abundance of caution 
plaintiff pleaded causes of action in both quo warranto and scire facias, 
having in mind an old common law distinction according to which scire 
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facias was proper where there was a legally existing corporation which 
had abused its powers, while quo warranto was appropriate where there 
was a body de facto, but not de jure. Under the present statute, secs. 
294.01—294.04, which substitutes a civil action for the old writs, the 
distinction is no longer important. For convenience we refer to the 
action as quo warranto, and that terminology appears to be in general 
use, even where the action recognizes de jure corporate existence and 
attacks only abuse of power. See 13 Am. Jur. 1181—1182. 


8. Action not premature. Defendant cites Attorney General v. 
Superior & St. Croix R. Co., 93 Wis. 604, 614-615, 67 N.W. 1138, to the 
point that quo warranto cannot be maintained against a corporation 
for what it may intend or threaten to do, but lies only to challenge 
usurpations already committed. The amended complaint does not 
allege that the defendant is already operating a branch in the new 
location, but only that it “has now leased premises for the purpose of 
maintaining a branch office in the Bockl Building . . . in lieu of its 
branch office at 414 W. National Avenue.” Attached to the complaint 
as an exhibit is a copy of a newspaper report of an announcement by 
the defendant that it plans to close its old office on West National Avenue 
and reopen it in the new location with May 1, 1957, as the target date 
for opening. The present action was commenced March 21, 1957. 


We do not consider the action premature. The complaint discloses 
that the defendant had leased quarters for the purpose of operating a 
new branch office, and that it had publicly announced its intention to 
make the move on a date only a little over a month after the commence- 
ment of the action. In such a situation it was not necessary for the 
relators to wait for the new office to open its doors to the public. The 
lease of space and the public announcement took the matter out of the 
category of mere general intention. The process of shifting to a new 
location was already underway; the matter had become imminent; overt 
acts had taken place. “Like injunction, quo warranto is to a large 
extent a preventive remedy.” 44 Am.Jur. 98. See State ex rel. Vilter 
Mfg. Co. v. Milwaukee B. & L. G. R. Co., 116 Wis. 142, 92 N.W. 546, 
where written acceptance of a franchise to operate a street railroad was 
held sufficient to warrant quo warranto to challenge the right to exercise 
the franchise, although no steps to build or operate the railroad had 
been taken. 


4. Action not barred by failure to proceed in the department of 
banking. Defendant contends that the commissioner of banks has 
exclusive jurisdiction of the subject matter of this action, subject to 
review by the banking review board whose decision is in turn reviewable 
by the courts under sec. 227.15 of the administrative procedure act; and 
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that relators having failed to avail themselves of the remedies thus 
afforded them, cannot maintain quo warranto under sec. 294.04. 

It is true that the banking department “shall have charge of the 
execution of the laws relating to banks” (sec. 220.01) and that the 
commissioner of banks is vested by law with the duty and authority 
to “enforce all laws relating to banks” (sec. 220.02(3)), and “to enforce 
and carry out all laws relating to banks” (sec. 220.02(4)) and to “ascer- 
tain whether such bank transacts its business at the place designated in 
the articles of incorporation, and whether its business is conducted in 
the manner prescribed by law” (sec. 220.04(2)), and that if a bank 
violates any provision of ch. 221 Stats., with the knowledge of its direc- 
tors and after a warning from the commissioner continues such conduct, 
it may become the duty of the commissioner to institute proceedings 
to forfeit the charter of the bank and wind up its affairs (sec. 221.41). 
Thus the commissioner of banks has authority to make an administrative 
determination as to whether the change in location of defendant’s branch 
office will violate the statute invoked by the relators, and if he considers 
that the move is prohibited by the statute, to order the bank not to 
make the move, and to take appropriate action if it persists in doing so. 

In the present case, however, the amended complaint alleges that 
the commissioner of banks was timely requested by one of the relators, 
on behalf of all of them, to enforce the provisions of sec. 221.04(1) (f) 
against the defendant in respect to the removal of its branch office, but 
the commissioner declined to take action, being of the considered opinion 
that the question is for the courts; and it is further alleged that any 
further demands on him would be futile. This in our opinion was as 
far as the relators were required to go in seeking relief from the banking 
department. When the commissioner of banks refused to act, and when 
the attorney general in his turn declined to commence an action under 
sec. 294.04(1), relators were in position to proceed in the name of the 
state under sec. 294.04(2). 

The commissioner of banks, like any law-enforcing official, has 
substantial discretion in determining whether or not to take action 
against suspected violators, particularly where it is doubtful whether 
the act complained of is a violation of the law. Here the commissioner, 
being in doubt on that point, exercised discretion and declined to act. 
His refusal was not directly subject to judicial review under the ad- 
ministrative procedure act. (sec. 227.15.) 

We do not think relators were obliged to appeal to the banking 
review board before proceeding in quo warranto. That board has 
jurisdiction “to review the acts and decisions of the commissioner” (sec. 
220.035(2) (a)), if a petition for review is filed within ten days after 
“the act, order or determination to be reviewed” and if such petition 
shows that petitioner “is aggrieved and directly affected by the act, order 
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or determination.” After hearing, the board, acting on “the record made 
by the commissioner” which it may supplement by “additional evidence”, 
may affirm, modify or reverse the action, order or determination under 
review. 

We have some doubt that appeal to the banking review board from 
a discretionary refusal of the commissioner of banks to proceed against 
a bank for alleged violation of a statute is available to a member of 
the public, even though it be a competitor bank or group of competitors; 
for it is questionable whether the commissioner's non-action is an “act, 
order or determination” or that the member of the public is “directly 
affected” thereby. The word “directly” is not to be disregarded. How- 
ever, we need not decide the point, for even if relators could have in- 
voked the reviewing power of the board of banking review, they were 
not required to do so. 

In our opinion sec. 220.035 should not be construed to exclude 
recourse to the remedy provided by sec. 294.04, by members of the public 
who have applied to the commissioner of banks to enforce the law 
against an alleged violator and whose request has been rejected in a 
case like the present one. 

Here the case stated by the amended complaint appears to involve 
only a question of law. The statute said to have been violated, sec. 
221.04(1) (f£) provides 


“But no bank shall establish more than one office of deposit 
and discount or establish branch offices, branch banks or bank 
stations, provided that this prohibition shall not apply to any 
branch office or branch bank established and maintained prior 
to May 14, 1909, or any bank station established and maintained 
prior to May 17, 1947.” 


The prohibition against branches and bank stations is absolute except 
as branches or stations “established and maintained” prior to certain 
dates are exempted. Whether a branch or station loses its exemption 
upon being moved from its exempt location, as in the case of some other 
non-conforming uses (Town of Yorkville v. Fonk, 3 Wis.2d 371, 378, 88 
N.W.2d 319), or whether the exemption is ambulatory and applies where- 
ever a pre-existing branch or station may be moved, is a question of law. 
In the solution of this question, such matters as the needs of the neigh- 
borhood for banking service, sufficiency of service already available, and 
relative merit of competing contenders for the right to serve the area 
are not involved. The banking review board is a lay body composed 
mainly of bankers, whose expertness in their field gives them no particu- 
lar advantage over a court in passing on the question of law presented 
by sec. 221.04(1) (f). 





328 THE BANKING LAW JOURNAL 


In support of the demurrer, defendant relies strongly on Common- 
wealth Telephone Co. v. Carley, 192 Wis. 464, 213 N.W. 469. There this 
court held premature an action by a telephone company to enjoin the 
defendants from operating a telephone exchange in plaintiff's com- 
munity in alleged violation of the anti-duplication provision of the 
public utility law, which prohibited a telephone utility from furnishing 
local service in any municipality which another telephone utility was 
already serving, without first having served notice on the railroad (now 
public service) commission, or if the commission, within twenty days 
after such notice, should find that public convenience and necessity do 
not require the new company’s service. This court quoted the statute 
in question and referred to others granting the railroad commission broad 
regulative and enforcement powers over public utilities, and summed up 
its decision as follows: 


“Therefore, if the acts of the defendants have resulted in 
damage to the property rights of the plaintiff, inasmuch as such 
rights are statutory, resort must be had to the statutory tribunal 
created primarily to afford relief, and, where such a statutory 
tribunal is created by the Legislature, the jurisdiction of the courts 
is suspended until such body has acted and its jurisdiction for 
the time being is exclusive.” 192 Wis. at pages 471—472, 213 
N.W. at page 472.” 


The same general principle has been given effect in a number of other 
cases. 

Assuming the rule of the Carley case to be equally applicable to 
violations of the banking laws by banks, we think relators did all that 
was required of them when they requested the commissioner of banks 
to take steps to prevent the alleged violation of law by the defendant. 
To paraphrase the Carley case, “resort was had” by relators to the 
commissioner of banks; the jurisdiction of the courts may have been 
suspended “until such body (here the commissioner) has acted”, and the 
commissioner’s jurisdiction may have been exclusive “for the time being”. 
When the commissioner refused to act, however, the remedy provided 
by sec. 294.04 became available. 

Our ruling on this point is not to be understood as going beyond the 
facts of the present case. We repeat that here the complaint appears 
to present only a question of law as to construction of a statute, of a 
nature relative to which the technical expertness of the banking review 
board gives it no special competency not to be found in the courts. 


5. Merits. Since the ground of demurrer which was sustained goes 
only to the propriety of quo warranto as a remedy and to the failure of 
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the plaintiffs to avail themselves of their administrative remedies under 
the banking laws, the merits of the case, i. e., whether the alleged facts 
constitute a violation of sec. 221.04(1) (f), are not before us for decision. 

Judgment reversed, with directions to overrule the demurrer to the 
amended complaint. 

BROADFOOT, Justice (dissenting). 

I cannot agree with the decision of the majority of the court that 
the demurrer to the amended complaint herein should be overruled. The 
amended complaint merely states that one of the relators, on behalf of 
others who are unnamed, requested the commissioner of banks to enforce 
the provisions of sec. 221.04(1) (f), Stats., and that the commissioner 
declined to take any action and therefore any attempt to exert further 
compulsion on him was futile and any further formal demand to that 
end an idle ceremony. 

The statutes charge the commissioner of banks with the enforce- 
ment of all laws relating to banks. The rules of the banking department 
require that requests for action on the part of the commissioner shall 
be by a petition in writing, duly verified. There is no allegation in the 
complaint that indicates any attempt to comply with this regulation. 
Attached to the complaint is a copy of the petition directed to the 
attorney general. Surely if a proper petition had been filed with the 
commissioner a copy thereof would have been likewise attached to the 
complaint. The only inference to be drawn from the complaint is 
that there was an informal request to the commissioner and an informal 
answer. The allegation that a formal demand would be an idle ceremony 
is an unwarranted statement about an efficient and conscientious public 
official. In my opinion the trial court was clearly correct in sustaining 
the demurrer. 

I am authorized to state that MARTIN, C. J., joins in this dissent. 


AUTHORITY OF FEDERAL RESERVE BOARD 
CHALLENGED 


It has been reported recently that in a court action a Michigan 
state bank has challenged the authority of the Federal Reserve 
Board to require the member bank to raise additional capital 
from the sale of common stock rather than by the sale of pre- 
ferred stock. The Board indicated to the bank that it could not 
establish two new branches without first increasing its capital 
by selling another $1,000,000 of common stock. The bank wants 
to raise this amount of money by selling a 5% cumulative pre- 
ferred stock and to declare a common stock dividend in an equal 
amount. 
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Bank Held to be Agent of Payee of Draft 
Rather Than Drawee 


The decision of the Court of Appeals of Texas in a draft 
acceptance case was reported in the September, 1958 issue of 
Tue Banxinc Law Journat (75 B.L.J. 791). There it was in- 
dicated that a bank receiving drafts sent to it by a forwarding 
bank was a drawee under the Texas Banking Code and was 
liable for holding the drafts for more than 24 hours unless, upon 
further hearings in the trial court it was determined that certain 
facts constituted a waiver of the requirement that the bank 
accept or return the drafts within twenty four hours. An appeal 
was taken from the Court of Civil Appeals to the Supreme Court 
of the State which ruled that the bank was not a drawee under 
the statute. 

The court looked to the Texas statute, Article 342-701, which 
indicates that “(b) The term ‘drawee bank’ means the bank 
against which an item is drawn and by which an item (draft) 
is payable, including banks issuing cashier's checks, or accept- 


ing drafts.” 
The drafts were made out in part as follows: 


“To Shaw Pkg. Co. 


Tyler State Bk. & Tr. at T. B. Saunders & Company 
Tyler, Tex. ) By S. Anderson 


The court reasoned that under the quoted statute the bank 
could not be a drawee since the drafts were clearly sent to the 
Shaw Packing Company through the bank and were not drawn 
against the bank which is what was required if the bank were 
to be considered a drawee under the statute. It concluded that 
not only was the bank not a drawee but that it was in fact an 
agent of the forwarding bank and the payee of the drafts. 
Tyler Bank & Trust Company v. Saunders, Supreme Court of 
Texas, 317 S.W.2d 37. The opinion of the court is as follows: 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 11. 
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SMITH, J.—Respondent-plaintiff, T. B. Saunders, doing business 
under the firm name of T. B. Saunders and Company, instituted this suit 
against Shaw Packing Company, a corporation, and the petitioner- 
defendant, Tyler Bank & Trust Company, to recover the sum of $23,808.47 
and interest, alleged to be due upon ten certain drafts drawn by respond- 
ent-plaintiff allegedly against the Shaw Packing Company and the Tyler 
Bank & Trust Company. For convenience, the parties shall be herein- 
after referred to merely as Saunders, Shaw, and the Tyler Bank, unless 
otherwise indicated. The drafts involved were forwarded by the Fort 
Worth National Bank, hereinafter referred to as the Forwarding Bank, to 
the Tyler Bank. Saunders alleged in an amended pleading that the Shaw 
Packing Company, after the institution of the suit, ceased to exist and 
do business as a corporation, and that the controversy was one for debt 
as between Saunders and the Tyler Bank. Saunders took the position, 
and still maintains, that each of the ten drafts sued upon were drawn 
upon Shaw through the Tyler Bank and that the Tyler Bank was the 
drawee bank, and that the Tyler Bank held each of the drafts for more 
than twenty-four hours after such draft had been received by it, all in 
violation of the provisions of Article 342—704, Vernon’s Annotated Civil 
Statutes of Texas, known as the Banking Code.t Saunders pleaded in 
the alternative negligence on the part of the Tyler Bank. This plea will 
be discussed later in this opinion. It is undisputed that the drafts were 


1“Except where otherwise provided in this Code, or by express agreement of the 
parties, items presented to a drawee bank shall be received by it, subject to final 
adjustments and all clearing house settlements, checks, drafts, credits, advances of 
money, charges or entries to accounts (including sight posting), shall be conditional 
and subject to revocation during the day on which the item is presented (or in 
case of a time item, the due date), or within twenty-four (24) hours after pre- 
sentment, exclusive of Sundays and holidays, if it is finally determined that the 
drawee bank was not at the time of presentment (or in case of a time item, 
the due date) authorized or obligated to pay the item, and if the drawee bank 
shall within that time refuse payment and return the item, or undertake to give 
notice in the manner hereinafter prescribed: 

“1. If the item is presented across the counter for payment in cash or for 
deposit in the drawee bank the drawee bank shall exercise reasonable diligence 
within the time above prescribed to give notice, by mail or otherwise, to the bank 
or person presenting the item that it has refused payment and that it holds the 
item subject to its or his order. 


“2. If the item is presented through a clearing house, the drawee bank shall, 
within the time prescribed, return the item to the clearing house presenting it. 

“3. If the item is presented by mail, the drawee bank shall within the time 
above prescribed deposit the item in the mail properly stamped and addressed to 
the bank or person presenting the same. The actual receipt of the notice provided 
under Section 1 above by the bank or person presenting the item, or the actual 
receipt of the returned item by the person, bank or clearing house, as provided in 
Sections 2 and 3 above, shall constitute dishonor within the purview of Article 5938 
of the Revised Civil Statutes of Texas. If the drawee bank in refusing payment of 
any item fails to comply with the provisions of this article within the time above 
prescribed it shall, at the election of the owner of the item, be deemed to 
have accepted the item, and shall be liable for the amount thereof. If an item 
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given on dates between September 25, 1951 and October 16, 1951 and 
were returned unpaid to the Forwarding Bank on November 1, 1951. 


It will be noted that the draft’ is signed by T. B. Saunders & Company 
and payable to the order of T. B. Saunders and Company. All the drafts 
are signed by Saunders and not by Shaw. The ten drafts were executed 
and drawn pursuant to an agreement entered into by J. H. Shaw, an 
officer of Shaw Packing Company, and Saunders. The agreement being 
that Shaw would buy cattle and hogs from Saunders and Saunders would 
collect payment for such purchases by drawing drafts upon Shaw Pack- 
ing Company; that Saunders would hold the drafts and not deposit them 
in the Forwarding Bank for a period of four or five days in order that 
Shaw might have an opportunity to process the stock. Mr. Graves, the 
Manager of T. B. Saunders & Co., testified that the time of four or 
five days was allowed to intervene before depositing the drafts in order 
to give Shaw time to slaughter the animals and get the meat in condition 
for sale. Mr. Graves further testified on cross-examination, when each of 
the drafts were exhibited to him, that the draft was not drawn by the 
Shaw Packing Company and that it did not bear “their” signature; that 
the draft (No. 1) was drawn in the office of T. B. Saunders & Company 
under the direction of the witness; that the drafts were drawn for an 
amount sufficient to include the purchase price of the cattle and hogs, 
plus interest at the rate of 6 per cent per annum upon the amount of 
the purchase price with the interest computed for the number of days 
ensuing between the sale of the cattle or hogs to Shaw and the depositing 
of the drafts. The evidence shows that several persons acted for 
Saunders as “clearees” and handled business for Saunders with Shaw, 
but that all moneys involved belonged to Saunders. Saunders pleaded 
that “T. B. Saunders Commission Company, acting upon the advice 
and authorization of Shaw Packing Company through its agents, James 
Shaw and I. R. Smith, drew drafts addressed to the Shaw Packing Com- 
pany through the Tyler State Bank and Trust Company ...”. Then 
follows the list of the drafts involved in this suit. 

Attached to each draft was a letter of instruction to the Tyler Bank. 


is presented by a bank as agent or subagent of owner, such bank may, in the 
absence of definite instructions from the owner, exercise the election herein provided 
for.” 


2 “T. B. Saunders & Co. No. 
“Live Stock Exchange Bldg. 
“( Insignia ) Ft. Worth, Texas 9-25 194 
“Pay To The 
Order Of T. B. Saunders & Co. 375 $1642.90 
“T. B. Saunders & Company $1,642 & 90 cts. Dollars 
With Exchange 
“To Shaw Pkg. Co. 
Tyler State Bank _ T. B. Saunders & Company 
& Tr. Co. { By S. Anderson” 
Tyler, Tex. 
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This letter was prepared and sent out by the Transit Department of the 
Forwarding Bank. It stated that the draft was enclosed for collection 
and remittance or credit only when paid. Mr. R. L. Cotton, Manager 
of the Transit Department, testified that “We usually waited about six 
days before sending out tracers (inquiries); that a tracer was sent out to 
ascertain if the draft had been received or the present status of the 
item.” One of the tracers sent by the Forwarding Bank is copied below 
in Footnote 3.° 

Tyler Bank pleaded several defenses to the suit, but under our view 
of the case, we need only discuss the issue of whether the Tyler Bank 
was a “drawee bank” as presented by the pleadings and evidence of 
Saunders. The solution of such issue necessarily requires this Court to 
determine whether under the record in this case the Tyler Bank is a 
drawee bank within the meaning of Article 342—704, supra. If it is, 
then without question under the facts in this case, it is liable. See Carder 
v. Tyler Bank & Trust Co., D.C., 182 F.Supp. 495, affirmed 5 Cir., 224 
F.2d 687, certiorari denied 350 U.S. 913, 76 S.Ct. 197, 100 L.Ed. 801. 
At the close of the evidence offered by both parties, Saunders filed a 
motion for instructed verdict and as grounds therefor alleged that each 
draft had been sent to the bank in due course, and that when the 
Tyler Bank failed to deposit each draft in the mail to be returned 
to the Forwarding Bank within twenty four hours after each draft had 
been received, or when the Tyler Bank refused to honor each draft 
within twenty four hours, such failure or refusal constituted an accept- 
ance of the drafts by the Tyler Bank, and by virtue of such acceptance 
the Tyler Bank became absolutely liable for the amount thereof. 

The position of the Tyler Bank on this question is clearly stated in 
its motion for instructed verdict. The motion was filed at the close 





3 “The Fort Worth National Bank 
“Established 1873 
“Fort Worth, Texas 
“October 15, 1951 

“Tyler State Bank & Trust Co. 

“Tyler, Texas 


“Gentlemen: 

“On October 8, 1951 we sent you for collection Draft drawn on Shaw Pkg. Co. 
for $2,682.87 upon which we appear to be without returns. 

“Please Advise Present Status Of This Item. 

“Our customer deposited this draft as a cash item, anticipating it would be paid 
on presentation. If, for any reason, it has not been paid on receipt of this letter, 
please return it at once giving reason for non-payment. 

“Thanking you, we remain 

“Yours very truly, 


/s/ “R. L. Cotton, Manager 
“R. L. Cotton 
“Transit Department.” 
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of Saunders’ evidence and before the Tyler Bank introduced any 
evidence. The relevant portions of the motion were as follows: 


2 


“That the Plaintiffs have wholly failed to show any liability 
of Tyler Bank & Trust Company to said Plaintiffs. 


“Il. 


“That the only pleadings of the Plaintiffs and the only evi- 
dence introduced in the case as the basis of any claimed liability 
of the Tyler Bank & Trust Company to the Plaintiffs is upon and 
by virtue of ten certain drafts and the failure of the Tyler Bank 
& Trust Company to return said drafts within twenty four hours 
after its receipt thereof in alleged violation of the provisions 
of Article 342—704, and said drafts do not come within the terms 
of such statute in that the drafts in question here were drawn upon 
Shaw Packing Company and not upon Tyler Bank & Trust 
Company and the Tyler Bank & Trust Company was not a drawee 
bank in fact and within the contemplation of such statute and 
the provisions of such Article apply only to items handled by a 
drawee bank.” 


The trial court overruled this motion but granted the motion filed by 
Saunders. This action resulted in a judgment by the trial court in favor 
of Saunders against the Tyler Bank allowing a recovery upon each of 
the ten drafts sued upon. The Court of Civil Appeals affirmed the 
judgment as to the first draft and reversed and remanded the cause for 
retrial on the other nine drafts, with one of the Justices dissenting. 308 
S.W.2d 90, 983. 


Saunders and the Tyler Bank each filed an application for writ of 
error. The Tyler Bank’s application was granted on points 1 and 6! 
and the Saunders application was granted because of the granting of 
the Tyler Bank’s application. 

The Court of Civil Appeals has held that the Tyler Bank is a “Drawee 


‘“First Point: The Court of Civil Appeals erred in affirming the judgment of 
the trial court, wherein judgment was rendered in favor of Respondent and against 
the Petitioner under Article 342—704, Revised Civil Statutes of Texas, because 
such Statute does not impose liability on a collecting bank which is not a drawee 
bank.” (Germane to Assignment of Error No. 1.) 

“Sixth Point: The Court of Civil Appeals erred in finding and concluding that 
the construction placed upon the transactions by the Fort Worth National Bank 
and Petitioner indicated that each bank considered Petitioner to be the Bank upon 
which the drafts were drawn, and by which they were payable, and that petitioner 
entered upon such role without question or protest.” 
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Bank,” and that the drafts were “directed ‘to’ Shaw Packing Company 
and ‘to’ Tyler State Bank & Trust Company.” The Court then concludes 
that “it seems clear that Tyler State Bank and Trust Company is a 
‘bank against which an item is drawn ...°”. The words “bank against 
which an item is drawn” were taken from the definition of a “Drawee 
Bank” as defined in Article 342—701, Vernon’s Annotated Civil Statutes. 
The Articles defines a “Drawee Bank” as follows: 












“(b) The term ‘drawee bank’ means the bank against which 
an item is drawn and by which an item [draft] is payable, includ- 
ing banks issuing cashiers’ checks, or accepting drafts.” 







We cannot agree with the holding of the Court of Civil Appeals. 
Considering the form of the drafts, together with all the facts and 
circumstances in evidence in this case, we cannot say that the drafts 
were drawn against the Tyler Bank or that the bank became an acceptor 
as contemplated by the statute. The trial court and the Court of Civil 
Appeals have held the conclusion that the Tyler Bank in the present 
case is a “Drawee Bank” is supported by the Carder case, supra, and 
City State Bank in Wellington v. National Bank of Commerce of Altus, 
Oklahoma, Tex.Civ.App., 261 S.W.2d 749 (venue case), and College 
Station State Bank v. Fulcher, Tex.Civ.App., 296 S.W.2d 953, no writ 
history. An analysis of the Carder case, supra, will suffice to demonstrate 
that these cases are not controlling and do not compel a holding that 
the Tyler Bank in our case is a “Drawee Bank.” In the Carder case, 
supra, it was admitted that the bank involved was the “Drawee Bank.” 
The court in that case decided the real issue which was whether drawee 
bank by virtue of the provisions of the statute, supra, accepted the 
drafts and became liable for the amounts thereof. The opinion quotes 
from the City State Bank in Wellington case, supra [261 S.W.2d 754], 
wherein it held in part: 






















“The proper construction of Art. 342—704, Vernon’s Ann. 
Civ.St., seems to be that in order to escape liability for the amount 
of an item presented to a drawee bank by mail, and the drawee 
bank determines that it is not obligated at the time of present- 
ment to pay it, it must, during the day the item is presented, 
or within twenty-four hours after presentment, deposit the item 
in the mail, properly stamped and addressed to the bank or the 
person presenting the same.” 













Our case does not fall within the rule announced in the Carder case 
[182 F.Supp. 503], wherein it was held that: 
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“. . . In the light of the provisions of Article 342—704 of the 
R.C.S. of Texas it was the duty of the Defendant to either deposit 
the drafts in the mail properly stamped and addressed to the 
Worthen Bank the day the drafts were received by the Defend- 
ant or within twenty-four hours after they were received by the 
Defendant. This, the Defendant did not do and the Plaintiffs 
having elected to assert an acceptance by the Defendant of said 
drafts the Defendant under the provisions of subsection 3, Article 
342—704, supra, is deemed to have accepted the four drafts in 
question and is liable to the Plaintiffs for the amounts of said 
drafts. This is true even though the Defendant in holding the 
drafts the length of time it held same was following a custom 
and practice that was prevalent throughout the banking business. 
Such a custom and practice cannot abrogate the statutory law.” 


In our case Saunders takes a position contrary to the theory upon 
which the case was decided by the Court of Civil Appeals. It is the 
contention of Saunders, as expressed in his pleadings, briefs, and oral 
argument in this Court, that the drafts were addressed to the Shaw 
Packing Company through (not against) the Tyler Bank & Trust 
Company. Having assumed such position, he argues that the facts 
render the Tyler Bank liable under the statute. The full import of 
such argument means that Saunders desires that this Court hold that 
the term “drawee bank,” although defined in the statute as meaning 
the bank “against” which an item is drawn and by which an item is 
payable, also means a bank “through” which an item is drawn. We 
cannot agree. When items such as the drafts here involved are sent 
through a bank, that bank becomes an agent of the collecting bank 
or forwarding bank and the payee (Saunders). The Tyler Bank in 
our case under all the facts and circumstances was the agent of the 
payee, Saunders, and as such received for collection and remittance 
the drafts in question. See First National Bank of Goree v. Talley, 
115 Tex. 591, 285 S.W. 612; Womack v. Durrett, Tex.Civ.App., 24 
S.W.2d 463, er. ref.; Safety Motors, Inc., v. Elk Horn Bank & Trust Co., 
D.C., 118 F.Supp. 872, 873. 


The evidence clearly shows that the drafts were delivered to the 
Tyler Bank for collection and not for acceptance. The burden rested 
with Saunders to establish that the drafts were delivered for acceptance. 
The failure to discharge such burden compels this Court to hold that 
the statute does not apply. See Citizens’ National Bank of Abilene v. 
Overstreet, Tex.Civ.App., 77 S.W.2d er. ref. 


This holding affects the ten drafts involved, and requires a reversal 
of the judgments of the Court of Civil Appeals wherein it affirmed the 
judgment of the trial court relative to the draft dated September 25th 





BANK NOT DRAWEE 337 


in the sum of $1,642.90, and the cause must be remanded to the trial 
court for a new trial. 

Since there must be a retrial, we feel it necessary that we give con- 
sideration to the points raised by Saunders in his application for writ of 
error. Points 1, 2, and 3 all concern the question of the admissibility 
of certain testimony offered by the Tyler Bank by way of a bill of 
exception. The testimony of the witness, Harold Stringer, was offered 
by the Tyler Bank in support of its defense that it was not guilty of 
negligence in handling the drafts in question. The testimony was ad- 
missible on the issue of negligence. 

The judgment of the Court of Civil Appeals affirming the judgment of 
the trial court as to the draft for $1,642.90 is reversed. In all other 
respects it is affirmed, and the entire cause is remanded to the trial 
court for a new trial consistent with this opinion. 

All costs are adjudged against the respondent, Saunders. 


NORTH CAROLINA BANK BRINGS SUIT AGAINST 
FEDERAL RESERVE BOARD IN MERGER CASE 


In a situation which is parallel to the Old Kent case, the 
Wachovia Bank & Trust Company has brought suit against 
the Board of Governors of the Federal Reserve System which 
has indicated its disapproval of the bank’s operation of branches 
obtained by merger with the Wilmington Savings & Trust Com- 
pany. The Board has taken the position that the operation of 
the branches would have an adverse effect on competition in 
the area concerned. The bank claims that it has now exhausted 
all the administrative remedies available to it and that there 
is a real and imminent danger that if the court does not grant 
relief the “Board will institute proceedings to declare a forfeiture 
of plaintiff's membership in the Federal Reserve System and to 
remove the plaintiffs officers and directors from office.” 
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Cleaning Woman Ruled Independent Contractor 
Rather Than Employee of Bank 


The Florida Industrial Commission ruled that a bank was 
required to make payments of certain unemployment compen- 
sation taxes on the ground that the bank had eight employees 
during one day of each of twenty different weeks during a three 
year period. The bank petitioned the court to review this de- 
cision and it was conceded by the parties that the liability of the 
bank turned solely on the question of whether or not a woman 
who performed cleaning services for the bank during the period 
in question was an employee of the bank or an independent con- 
tractor. 

The court ruled in favor of the bank, reasoning that the 
cleaning woman was an independent contractor because there 
was no evidence to show that the bank retained any right of 
control over the means of performance of the work performed. 
This decision was based on prior Florida decisions which set 
forth the rule that the “basic test is the right of control by the 
party being served over the means to be employed by the party 
serving in performing the service. If the person serving is 
merely subject to the control or direction of the owner as to the 
result to be obtained, he is an independent contractor; if he is 
subject to the control or the person being served as to the means 
to be employed, he is not an independent contractor.” Farmers 
& Merchants Bank v. Vocelle et al. of The Florida Industrial 
Commission, District Court of Appeal of Florida, 106 So.2d 92. 
The opinion of the court is as follows: 


WILLIS, BEN C., A.J.—The petitioner seeks a writ of certiorari to 
review a certain decision or order of the Florida Industrial Commission 
dated July 15, 1957, which requires the petitioner to make payments 
of certain unemployment compensation taxes for the calendar years 
1953, 1954, and 1955, under Chapter 443, Florida Statutes, F.S.A. The 
commission held petitioner liable on the basis that it had eight em- 
ployees during one day of each of twenty different weeks in such years. 
See F.S. § 448.08(7) (a) (1), F.S.A. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 764. 
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It is conceded that liability for such contributions turns solely on a 
determination of whether one Berthena Ryan, included in the eight em- 
ployees, was an employee or an independent contractor. If she was 
not an employee, there is no laibility; if she was there is liability. In 
substance, the facts are not in dispute and on such facts the respondent 
commission came to the conclusion that Berthena was petitioner’s em- 
ployee and not an independent contractor, as petitioner contends. 

This Court is limited to a consideration of whether or not there is 
substantial competent evidence to support the findings of the commis- 
sion. United States Casualty Co. v. Maryland Casualty Co., Fla., 55 
So0.2d 741. See also Florida Industrial Commission v. Nordin, Fla.App., 
101 S.2d 890. 

The petitioner is a commercial bank at Monticello with the usual 
banking facilities and mode of operation. Berthena Ryan has always 
lived in Monticello. During the years in question she was employed 
regularly 6 hours a day, 6 days a week, at a local veneer mill. Her 
employment there had commenced in 1950 and she has worked there 
regularly since. Beginning in 1953 she also performed janitorial services 
for the bank. For a time she did janitorial work for others but later 
she “turned it over” to others. She had performed some janitorial ser- 
vice for the local telephone company and a local church for “just a little 
while.” She obtained work at the bank after having “heard they were 
looking for someone” whereupon she inquired and was given the job. 
At that time an “agreement” was made and it was not necessary there- 
after to instruct her as to what she was to do since “they don’t hardly 
have nothing to tell me about.” She “just knew” (she) had to keep (the 
premises ) clean if (she) wanted to keep working and getting the money 
for it.” 

Her duties consisted of sweeping and mopping the floors, dusting, 
cleaning cuspidors, wastebaskets and the rest room. This required about 
15 minutes a day. She received $6 per week for this service and no 
deductions for social security or withholding tax were made. The bank 
furnished all cleaning materials such as brooms, mops or any other 
items needed for her to perform her work. For such items it is said, in 
the words of Berthena, “everything and anything I need I leaves a note 
and they gets whatever I need.” She was given a key to the bank with 
which she obtained access to the bank premises. She customarily, and 
it would appear invariably, performed her services after business hours 
in the afternoon or evening or before business hours in the morning. 
She had complete freedom to choose the time to come and do her work. 
On some occasions these services were performed by her husband or 
other members of the family. 

It further appears that no supervision of her work was undertaken by 
any person connected with the bank. In fact there seems to have been 
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very little contact between her and the bank officials or employees. Even 
her pay was often just left on the desk or counter for her and she would 
pick it up. As she says, “I don’t know who puts it there but I just 
receives it.” With regard to the “agreement” between the bank officials 
and Berthena, the record sets forth the following: 


“Q. When they first hired you they just told you to keep it 
cleaned up and told you how much they would pay you, is that 
correct? A. Yes sir. Whenever I started. 


“Q. And you just knew you had to keep it clean if you 
wanted to keep working and getting the money for it? You 
understand what to do yourself, is that right? A. Yes sir.” 


The commission concluded that the evidence showed “that, although 
the bank may not have exercised any detailed control over the work 
performed by Berthena, it possessed the right to control in whatever 
particular it chose.” Apparently the commission was persuaded to the 
conclusion that there was a relationship of employer and employee 
and not that of independent contractor by the fact that Berthena did not 
hold herself out to the public as being engaged in an independent 
business. Also given weight was an observation that the services in 
question were performed in a small community in which such work is 
usually done under the direction of the employer; that the task was 
menial and required no skill; that materials, supplies and place of work 
were furnished by the “employer”; that there was no length of time for 
which she was employed except at the pleasure of the bank; that she 
was paid a regular salary; and that the work performed was a part of 
the regular business of the bank. 

No doubt all of these factors or indicia may properly be considered 
on an issue of whether or not a particular undertaking is an employ- 
ment or an independent contract, when the circumstances do not afford 
a clear application of the basic test. 

The general rule and basic test is the right of control by the party 
being served over the means to be employed by the party serving in 
performing the service. If the person serving is merely subject to the 
control or direction of the owner as to the result to be obtained, he 
is an independent contractor; if he is subject to the control or the person 
being served as to the means to be employed, he is not an independent 
contractor. Gulf Refining Co. v. Wilkinson, 94 Fla. 664, 114 So. 503. 
See, also, Florida Industrial Commission v. State ex rel. Orange State 
Oil Co., 155 Fla. 772, 21 So.2d 599. 

It is the right of control, not actual control or actual interference 
with the work, which is significant in distinguishing between an independ- 
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ent contractor and a servant. National Surety Corp. v. Windham, 
Fla., 74 So.2d 549. 

The word “servant”, which connotes an employment and is used 
generally to denote the employer-employee relationship, indicates “the 
closeness of the relationship between the one giving and the one 
receiving the service rather than the nature of the service or the 
importance of the one giving it.” Magarian v. Southern Fruit Distribu- 
tors, 146 Fla. 773, 1 So.2d 858, 860, discussing and quoting from Restate- 
ment of Law—Agency, Section 220. 

In order to conclude that Berthena Ryan was a servant or employee 
of the petitioner, there must be substantial competent evidence to sup- 
port a finding that the bank had the “right of control” over her as to 
the means she would employ to accomplish the performing of her 
janitorial duties. The fact that her work was humble, her tasks menial 
and her required skill small are not determinative or even entitled to 
great weight. The humblest labor can be independently contracted 
and the most highly trained artisan or craftsman can be an employee. 
Furthermore, the mere fact that the one being served can, at will ter- 
minate the relationship without incurring liability is not a conclusive 
circumstance of an employment, although such may be a highly indica- 
tive factor. Cf. Lindsey v. Willis, Fla.App., 101 So.2d 422. A patient 
may “fire” his physician, and a client his attorney, without incurring 
liability for more than compensation for such services as have been 
performed before termination of the relationship. There is such a 
liability in termination of any relationship where services are performed. 

To find that the petitioner bank had the power to control Berthena’s 
means of performance under its arrangement or “agreement” with her 
calls for resort to inferences. At the outset is the circumstance that at 
no time is it shown that any control or supervision was exercised or 
attempted. The time of performance was such that no such control 
was contemplated. The bank did furnish the tools and supplies, but 
only what Berthena herself selected and requested. Furthermore 
Berthena had another regular job which more or less controlled when 
she performed the work for the bank. The inference is much stronger 
that one of the conditions of her accepting the work was that she have 
independence in its performance and that she be responsive only for 
the results. She had the liberty of getting others to do the work; she 
had no instructions other than to do a good cleaning job; she was free 
to do the same work for others which on some occasions she did; and 
she had complete freedom to do the work in whatever way she saw fit. 

Considering the evidence as a whole it appears that the commission 
gave undue weight to the so-called indicia of servant relationship and 
overlooked the fundamental test. There is no positive evidence that 
the bank retained the right of control over the means of performance, 
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and no such right can be inferred from the circumstances except the 
menial nature of the job. This alone cannot be a conclusive test and 
must yield when other inferences from the circumstances are more 
logical and consistent with a relationship of independent contractor, 
which is the case here. 


This case is to be distinguished from Knoll v. Florida Industrial 
Commission, Fla. App., 98 So.2d 406, in which the Second District Court 
of Appeal denied certiorari of an order of the commission holding that 
a shoe shine boy in a barber shop was an employee of the owner of 
the shop. In that case the employee was paid $10 per week for janitorial 
services in addition to his earnings for shining shoes. However, he was 
completely under the control of the owner and other barbers as to 
what cleaning he was to do, when and how. 


For the foregoing reasons, the challenged order is not supported by 
substantial competent evidence and is invalid. Accordingly, writ of 
certiorari is granted and the order under attack is quashed. 


STURGIS, C. J., and CARROLL, DONALD, J., concur. 


VOTERS IN WEST VIRGINIA END TAX ON 
BANK DEPOSITS 


Recently voters in West Virginia indicated their disapproval 
of a tax statute that had been on the state’s books since 1930. 
They voted by a four-to-one margin to end the annual tax on 
bank deposits which had in some counties amounted to as much 
as 75c per $100 of deposits. 
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FEDERAL BANKING LAWS 
By F. GLOYD AWALT of the Washington, D. C. Bar 


Notes from Washington pertaining to federal banking legislation 


and the regulation of banks by supervisory agencies. 


Legislation 

Mr. Broyhill has introduced a bill, H. R. 4961, to amend 
section 24 of the Federal Reserve Act to increase the amount 
which a national bank may invest in short-term nesidential and 
farm construction loans. He proposes to amend the first 
sentence of the third paragraph of that section by striking out 
“50 per centum of its actually paid-in and unimpaired capital” 
and inserting in lieu thereof “100 per centum of its actually 
paid-in and unimpaired capital plus 100 per centum of its un- 
impaired surplus fund.” 

Mr. Broyhill has also introduced a bill, H. R. 4962, to provide 
that cumulative voting of shares of stock in the election of 
national bank directors shall be permitted only if authorized 
in the articles of association. 


Mr. Celler has introduced a bill, H. R. 5046, to control the 
future expansion of bank holding companies. The bill would 
amend section 3(d) of the Bank Holding Company Act of 1956 
to provide that no application be approved under that section 
which would permit (1) any bank holding company or any 
subsidiary thereof to acquire, directly or indirectly, any voting 
shares of, interest in, or all or substantially all of the assets of 
any additional bank located outside of the state in which such 
bank holding company or subsidiary thereof maintains its prin- 
cipal office and place of business or in which it conducts its 
principal operations; (2) any bank holding company or any 
subsidiary thereof to acquire, directly or indirectly, any voting 
shares of, interest in, or all or substantially all of the assets of 
any additional bank, except (a) within geographic limitations 
that would apply to the establishment of branches of banks 
under the statute law of such state, or (b) unless such acquisi- 
tion is at the time authorized by statute law of such state by 
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language specifically granting such authority affirmatively, and 
not merely by implication. 

Mr. Harrison has introduced a bill, H. R. 5204, to equalize 
taxation and provide revenue. Except in one particular it is 
identical to H. R. 3149 introduced earlier by Mr. Curtis. Both 
bills propose to amend the Internal Revenue Code, section 
593(2), by changing the applicable percentage in the deter- 
mination of bad debt reserves from 12 per cent to 5 percent, 
and both provide that it shall apply to taxable years beginning 
after December 31, 1958. H. R. 5204 also seeks to amend 
Section 5(h) of the Home Owners’ Loan Act by adding at the 
end thereof the following: “Provided, That the exemptions 
conferred herein shall not include exemption from any tax 
imposed by subtitle D of the Internal Revenue Code of 1954.” 


Comptroller of the Currency 


The Comptroller has interpreted R. S. 5136, as amended, to 
mean that national banks may, as an incidental power, provide 
travel service for their customers. To the further question of 
whether they may participate in the carriers’ conference system 
which establishes uniform rates of compensation, and uniform 
obligations to perform, on all participating travel agents, he held 
that this would appear to be a matter to be determined by the 
banks concerned and their respective counsel, based upon the 
facts and circumstances of each particular case. 


Board of Governors of the Federal Reserve System 


The Board has announced that pursuant to section 14(d) of 
the Federal Reserve Act, and for the purpose of adjusting dis- 
count rates with a view to accommodating commerce and busi- 
ness in accordance with other related rates and the general 
credit situation of the country, section 224.2, Advances and 
discounts for member banks under sections 13 and 13a, has 
been amended to increase the rate from 2 1/2% to 3% in all 
districts. The effective dates were as follows: March 6, New 
York, Philadelphia, Dallas, Chicago; March 10, Boston; March 
12, San Francisco; March 13, Cleveland, Richmond, St. Louis, 
Kansas City; and March 16, Minneapolis and Atlanta. 
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The rates for advances to member banks under section 10(b) 
of the Federal Reserve Act were increased to 3 1/2% in all dis- 
tricts, and the effective dates were the same as those given 
above. 

The rates for advances to individuals, partnerships, or cor- 
porations other than member banks secured by direct obliga- 
tions of the United States under the last paragraph of section 13 
of the Act were increased to 4 1/2% in Chicago on March 6, 
in Boston on March 10; in San Francisco on March 12; in Rich- 
mond and Kansas City on March 13; and in Minneapolis on 
March 16. They were increased to 4% in St. Louis on March 
13. The rates in Atlanta, New York, Philadelphia, Cleveland 
and Dallas remained as they were. 

Section 224.5 relating to rates on advances to industrial and 
commercial business (including loans made in participation 
with financial institutions) under section 13b of the Act, was 
amended so as to change the percentage rate on loans for the 
Federal Reserve Bank of Atlanta from 3 1/2-5 1/2 to 4-6, and 
on commitments from 1—1 3/8 to 1—1 1/2, effective March 
16, 1959. 


Percentage Limitation on Acquisition of Stock in Small- 
Business Investment Company. Two further questions have 
been asked the Board concerning the amount of stock of a Small 
Business Investment Company which may be acquired by a 
bank holding company. The first related to the definition of 
“capital and surplus” under the one percent limitation of sec- 
tion 302(b) of the SBI Act. The Board stated that since the 
amount of SBIC stock eligible for investment by a national bank 
under the Act is limited to one percent of the bank’s capital and 
surplus, it was the Board’s view that the amount eligible for 
investment by a bank holding company is similarly limited to 
one percent of the holding company’s capital and surplus. The 
Board stated further that since neither the SBI Act nor its 
legislative history supplies a definition of the term “capital and 
surplus,” the term should be interpreted in accordance with 
generally accepted accounting and reporting procedures applic- 
able to the investing entity. 

The second question concerned the method of applying the 
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one percent limitation stated in section 302(b) of the Act, 
when all or part of the shares of the SBIC are owned by a sub- 
sidiary of the bank holding company. Since ownership or 
control of stock by a subsidiary should be regarded as indirect 
ownership or control of such stock by the parent, the Board held 
that the amount invested in an SBIC by the holding company 
and by its subsidiaries must be added together to determine 
whether the total amount directly or indirectly invested by the 
holding company exceeds the permissible amount. 


Indirect Control of Small Business Concern Through Con- 
vertible Debentures Held by Small Business Investment Com- 
pany. A further question was raised concerning the applic- 
ability of provisions of the Bank Holding Company Act of 1956 
to the acquisition by a bank holding company of stock of a 
small business investment company. In an earlier interpreta- 
tion the Board stated its view that a bank holding company may 
lawfully acquire stock in a small business investment company. 

The Board now points out that section 304 of the SBI Act 
provides that debentures of a small business concern purchased 
by a small business investment company may be converted, at 
the option of such company, into stock of the small business 
concern. The question then arises as to whether, in the event 
of such conversion, the parent bank holding company would be 
regarded as having acquired “direct or indirect ownership or 
control” of stock of the small business concern in violation of 
section 4(a) of the Holding Company Act. The Board stated 
that since this appeared to be a natural and contemplated in- 
cident of ownership of stock of an SBIC, and since the exception 
as to stock eligible for investment by national banks contained 
in section 4(c) (4) of the Holding Company Act was apparently 
intended to permit a bank holding company to acquire any 
stock that would be eligible for purchase by a national bank, it 
was the Board’s view that section 4(a)(1) of the Act does not 
prohibit a bank holding company from acquiring stock of an 
SBIC, even though ownership of such stock may result in the 
acquisition of indirect ownership or control of stock of a small 
business concern which would not itself be eligible for purchase 
directly by a national bank or a bank holding company. 
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Loans by Banks for the Purpose of Purchasing or Carrying 
Registered Stocks. The Board has recently considered the ap- 
plication of the language of Regulation U to the three following 
questions: 


First, is a loan to purchase or carry registered stock subject 
to Regulation U where made in unsecured form, if stock is sub- 
sequently deposited as security with the lending bank, and sur- 
rounding circumstances indicate that the parties originally con- 
templated that the loan should be so secured? The Board held 
that in a case of this kind, the loan would be subject to the 
Regulation. 


The second question was whether the Regulation governs 
a stock-secured loan made for the business purpose of purchas- 
ing a controlling interest in a corporation, or whether such a 
loan would be exempt on the ground that the Regulation is 
directed solely toward purchases of stock for speculative or in- 
vestment purposes. The Board held that such a loan would be 
subject to the Regulation, regardless of the reason for which the 
purchase is made. 


The third question was how to determine the current market 
value of a block of registered stock which represents a controll- 
ing interest in a corporation where the block is purchased at a 
price in excess of the average of bid and asked prices on the 
Exchange for the day of the purchase, and also in excess of the 
average price on the Exchange over recent months. The Board 
held that the current market value of the block is the price at 
which the actual purchase was made. 


Loans by Banks for the Purpose of Purchasing or Carrying 
Registered Stocks. The Board is considering proposed amend- 
ments to Regulation U in order more effectively to prevent the 
excessive use of credit for purchasing or carrying securities. The 
proposed amendment would provide for a new method of limit- 
ing withdrawals and substitutions of collateral securing “re- 
stricted” loans. The amendment provides for a separate figure 
which would represent the “withdrawal value” of a registered 
stock (i.e. in the case of a sale or other withdrawal of securities, 
the amount, stated as a percentage of the market value of the 
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securities, by which the loan must be reduced). In a proposed 
new subsection of the Supplement to the regulation, the with- 
drawal value is set at 50 percent of the market value of the 
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securities involved. 





FEDERAL RESERVE BOARD RULES ON SMALL 
BUSINESS INVESTMENT COMPANY ACT 


The Board of Governors of the Federal System has recently 
ruled on whether or not the Bank Holding Company Act affects 
the purchase of shares of a Small Business Investment Company 
by a subsidiary of a bank holding company. The Board con- 
cluded as follows: “Accordingly, Section 6 of the Bank Holding 
Company Act prohibits banking subsidiaries of the bank holding 
company from purchasing stock in a small-business investment 
company organized pursuant to the Small Business Investment 
Act of 1958, where that company is or will be a subsidiary of 
the bank holding company. However, this prohibition would 
not apply to investment by the holding company alone in voting 
shares of such a small-business investment company even though 
the latter would constitute a subsidiary under the Bank Holding 
Company Act; nor would it apply if the holding company and 
its banking subsidiaries should not together acquire as much 
as 25 per centum of the voting shares of such a small-business 
investment company and that company was also not otherwise 
a subsidiary of the bank holding company.” 














BANKING BRIEFS 


Digest of current decisions in the field of trust receipts, conditional 


sales, chattel mortgages and other secured transactions 





Bank Denied The Right of Set-Off Against Defaulting 
Conditional Sale Buyer 


Melson v. Bank of New Mexico, New Mexico Supreme Court, 332 P. 2d 472 


Where a buyer under a conditional sale contract which had been 
assigned to a bank defaults on the contract the bank is not entitled to 
apply a deposit of the buyer’s to the debt due under the contract and 
then repossess and sell the property since the acceptance of the property 
as security under the conditional sale contract is inconsistent with the 
theory upon which the right of set-off is founded. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 806. 


Guarantee of Ship Mortgages by Government Clarified by 
Attorney General’s Opinion 


United States Attorney General's Opinion, May 20, 1958 


Under Title XI of the Merchant Marine Act, as recently amended, 
the faith of the United States is pledged to the payment of interest 
and principal of defaulted ship mortgages which have been insured 
under the Act. The Attorney General of the United States has published 
an opinion indicating that this pledge of “faith” is no different from 
the usual government pledge of “full faith and credit.” The opinion 
indicates that the pledge of faith obligates the United States to the pay- 
ment of the interest and principal in the same way as the government's 
pledge of faith and credit obligates it on any interest bearing govern- 
ment paper. In effect the addition of the pledge of credit to a pledge 
of faith is redundant. 


Tax Lien Held Prior to Mortgage Liens 


West Coast Credit Corporation v. Renfro, United States District Court, 
Western District of Washington, 167 F.Supp 480 


Where a federal tax lien is filed at a time when certain property of 
the taxpayer is out of the state and the property is returned to the 
state and mortgage notes are then executed with that property as secur- 
ity, the tax lien is prior to the mortgage liens because the tax lien attached 
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to the property when it was brought back into the county where the tax 
lien was on file. For similar decisions see B.L.J. Digest (Fifth Edition) 
§ 821.2. 


Power to Sell Repossessed Vehicle Does Not Include Power 
to Exchange 


Pullen Motors, Inc. v. Thompson, Colorado Supreme Court, November 24, 1958 


The seller of an automobile repossessed the vehicle under a chattel 
mortgage and disposed of it for cash and another vehicle which was 
subsequently sold for a price which, together with the cash received 
from the sale of the repossessed vehicle, did not equal the amount due 
on the mortgage note. When the seller sued for a deficiency the court 
ruled no deficiency could be recovered since the terms of the mortgage 
granted the power to sell the mortgaged vehicle but not to exchange it 
for other property. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 884. 


Words of Assignment Sufficient to Indicate Assignor’s Intent 


Andrews v. General Motors Acceptance Corporation, Georgia Court of Appeals, 
November 13, 1958 
Where an assignment contains the statement: “This assignment of 
the within contract is and shall be without recourse to the under- 
signed . . .” it was held that these words were sufficient to indicate an 
intention on the part of the assignor to transfer title to the assignee. 
For similar decisions see B.L.J. Digest (Fifth Edition) § 95. 
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BANKING LEGISLATIVE 
TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the country, 
include the following: 


CALIFORNIA: A bill to increase the interest rates charged by pawn- 
brokers was introduced in the California legislature by Senator Stephen 
Teale, Calaveras County Democrat. 

Listed as SB 436, the measure would boost the rates from a maximum 
of 2 per cent on the first $100 of a loan and 1 per cent on the balance to 
2% per cent on the first $100; 2 per cent on the next $400, and five-sixths 
of 1 per cent on the balance over $500. 

It also would increase the minimum charge from 50 cents a month 
to 75 cents on loans not exceeding $9.99 and $1 a month on loans of $10 
or more. 


COLORADO: Two bills to regulate installment sales financing of 
automobiles and other commodities were introduced in the Colorado 
legislature with the backing of the Colorado Consumer Finance Associa- 
tion. 

Advocates, including Lloyd Boyd, chairman of the association’s 
public relations committee, described the legislation as an effort by the 
finance industry to clean its own house and “end abuses that have given 
us a black eye.” 

The bills, they added, have been approved by many large depart- 
ment stores and the Better Business Bureau, which has complained 
about exorbitant rates, particularly in automobile financing. They noted 
cases in which as much as 80 percent of the balance due on a time 
purchase has been charged. 

The legislative proposals—one entirely devoted to motor vehicle 
installment sales and a companion measure cailed the “All Goods Act” 
covering sales of all other personal property—were introduced by Repre- 
sentatives Ray Ballard, Cheyenne Wells Democrat; Louis Wertz, Center 
Republican, and Martin C. Krueger, Idaho Springs Democrat. 

The motor vehicle installment measure would fix the following 
maximum charges in the sale of vehicles on time payment plans: A 
new motor vehicle of a current year, $8 per $100 a year; a new vehicle not 
of a current year or used vehicle not more than two years old, $12 per 
$100 a year; a used vehicle five years or older, $17 per $100 a year. 
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Maximum time charges established in the “All Goods Act” covering 
all installment time purchases except automobiles include: On the first 
$300 of the amount to be financed, $15 per $100 a year; on the portion 
of the amount financed in excess of $300 and not more than $1,000, $12 
per $100 a year; on the portion to be financed in excess of $1,000, $10 
per $100 a year. 

The bills also were advocated by R. J. Rogers, a service loan operator 
and president of the state finance association, and Clive Bradford, 
general manager of the Colorado Automobile Dealers Association, who 
said the proposed maximum charges were in line with similar laws in 
other states. 

With Boyd, they contended the maximums would not become mini- 
mums and in most cases competition would result in lower charges than 
the maximum permitted. “Right now,” said Rogers, “the sky is the 
limit. This legislation is designed to place a curb on those vendors ad- 
vertising fantastically low prices and then bilking the public with 
exorbitant finance charges. This is putting a cap on our industry and 
we believe it is sound social legislation for the protection of the public.” 

“Both the automobile and the finance industries,” Bradford added, 
“have a traditional aversion to governmental regulation. It was only 
after long study of public relations problems resulting from finance 
abuses that both industries came to the decision to seek corrective legisla- 
tion.” 

He said 27 states have similar laws. In 1957, he added, more than 
1,000 bills were introduced on this same subject throughout the nation, 
which pointed up the seriousness of the problem. Studies have shown 
that about 64 per cent of automobiles sold in this country are on time 
payments, according to Bradford. 

Meanwhile, the Colorado House of Representatives gave initial 
approval to a bill sponsored by Rep. Albert Tomsic, Walsenburg 
Democrat, that would eliminate countless unintentional crimes by 
Colorado car owners. 

Under present Colorado law, a car owner who drives a mortgaged 
vehicle out of his home county without written permission of the 
mortgage company is guilty of larceny, a felony. 

The proposed legislation would require that in any criminal prosecu- 
tion for violation of the law there must be proof that the car owner 
intended to defraud the mortgage company. 


CONNECTICUT: A series of bills affecting the investments of sav- 
ings banks and the savings departments of state bank and trust com- 
panies was favorably reported to the Connecticut legislature by its 
banks committee. 


One of the bills, listed as SB 119, would liberalize the terms of 
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mortgage investments. It would permit the institutions to make 80 per 
cent mortgage loans up to $2,000, instead of the present $15,000 limit, 
and to extend the mortgages over a 25-year period, instead of the present 
90-year limit. 

Another measure, listed as SB 123, would permit the institutions to 
increase from 4 to 6 per cent of their deposits in investments in the 
obligations of certain federal credit agencies. 


A third proposal, listed as HB 2714, would permit them to increase 
from 2 to 2% per cent of their total savings deposits their investment in 
mutual funds and from 20 to 25 per cent their investment in stock of 
investment companies. 


IDAHO: A bill which would have lowered the interest rate on small 
loans was rejected by the Idaho House of Representatives. 

The measure would have set a maximum interest of 2 per cent per 
month on loans under $300; 1.5 per cent on amounts from $300 to $500, 
and 1 per cent on amounts from $500 to $1,000. 

Present Idaho law provides for 3 per cent on the first $300; 2 per 
cent on the next $200, and 1 per cent on an amount from $500 to $1,000. 


ILLINOIS: A bill to permit branch banking in the Chicago area was 
introduced in the Illinois legislature by Rep. Paul J. Randolph, Chicago 
Republican. 

The measure would require referendum approval if adopted by the 
legislature. It would restrict branch banking to Chicago and the 
territory within 15 miles of the city limits. 

“Chicago is the only large industrial city in the country where 
branch banking is prohibited,” said Randolph. “In Chicago, there is 
only one banking office for each 50,000 people. In New York and other 
big cities, there is a banking office for each 10,000 to 12,000 people. 
There are many new towns and new developments in the area around 
Chicago that are entirely without banking services.” 


INDIANA: Killed by the Indiana House of Representatives was a 
bill which would have permitted small loan companies to lend up to 
$1,000 on a discount basis. 


Strongly opposed by Indiana bankers but supported by small loan 
company operators, the bill originally would have permitted loans up 
to $2,500 to be discounted at $1 a month per $100, rather than having 
interest charged. The limit, however, was cut in committee to $1,000 


before the bill was killed. 


Other Indiana legislative proposals included a bill by Rep. Richard 
E. Wright, Winchester Republican, which would strike out a part of the 
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existing state conditional sales law which he said allows some un- 
scrupulous dealers or lenders to repossess a car or furniture, resell it 
for next to nothing, and then go to court to “stick” the original buyer 
for the difference. 

Wright said too many times the buyer may be laid off or lose his 
job and fail to meet his payments through no fault of his own. If he has 
$500 yet to pay on a $1,000 car, the “shady” dealer may sell it to a pal 
on the sly, then get a court order forcing the hapless buyer to pay the 
other $500, he said. 


IOWA: A bill that would increase the state’s small loan ceiling from 
$300 to $600 was favorably reported to the Iowa Senate by its banking 
committee. 

The committee, however, amended the bill to limit the interest on 
the unpaid balance over $300 to 1 per cent a month. The original pro- 
posal was 1!4 per cent. The measure also was amended to limit any 
one borrower to one loan. 


KANSAS: A bill introduced in the Kansas legislature would reduce 
the interest rate on loans of $300 or less from 3 to 1! per cent a month. 


MINNESOTA: Stringent controls on credit agencies and regulation 
of installment and time sales were recommended by Governor Freeman 
in a special message to the Minnesota legislature. 

The governor also urged a law requiring sellers to disclose interest 
and finance charges “in terms of simple interest on an annual basis” 
and for changes in the Minnesota small loan act, including doubling 
the $300 maximum and dropping interest rates. 

Basis of Freeman’s recommendations was a report made by a study 
committee on consumer credit, which he appointed to investigate prac- 
tices in the entire field. Legislation providing for a ban on debt-pooling 
companies subsequently was introduced in the legislature to carry out 
the governor's recommendation for such a prohibition. The proposal 
was introduced by Rep. D. D. Wozniak of St. Paul, a member of the 
study committee, which was headed by Robert E. Hess, executive vice 
president of the Minnesota State Federation of Labor. 

Other bills were expected to be introduced to cover the governor's 
recommendations. 

Freeman expressed belief that the greatest protection to a consumer 
would be a requirement that in all consumer credit agreements “the 
amounts charged either as interest or as finance charge must be stated 
in terms of simple interest on an annual basis.” 

“At present,” he added, “interest rates and/or carrying charges range 
all the way from an amount equivalent to 5 per cent per annum or less 
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to more than 60 per cent per annum. In a high proportion of cases, the 
individual securing credit does not know the actual amount or percentage 
he is paying.” 

Freeman also asked for amendments to the state small loan act to 
prevent two loans being granted to one borrower from two firms “with 
substantially the same ownership, management or controls.” 


Declaring that installment sales require regulation to eliminate 
“many abuses that now exist,” the governor requested a law patterned 
on a New York statute, which gives the State Banking Department broad 
powers to investigate complaints relating to any retail investment sale. 
He also called for legislation authorizing the regulation of rates and sale 
of credit life insurance and for full disclosure of its cost and the nature 
of the coverage. 


Pointing out his budget provided for creation of the office of a 
consumer counsel, appointed by the governor and responsible to him, 
Freeman said: “I am confident that consumers and business would both 
gain many times more than the cost of such an office and that the net 
results would be higher standards and better living.” 


Among other Minnesota legislative developments, the State Senate 
commerce committee approved a bill to raise the small loan ceiling and 
cut the interest rate. 


The measure would lift the ceiling from $300 to $900 and cut the 
maximum interest rate from 3 per cent per month to 2% per cent on 
the first $300 and 1% per cent on the balance. 


Sponsored by Minority Leader Harold Schultz of St. Paul, the bill 
was backed by small loan companies and opposed by the State AFL-CIO 
ata hearing. Representing the latter, Hess told the commerce committee 
that a majority of the governor’s study group called for a boost only 
to $600 and a reduction of interest rates to a maximum of 2% per cent 
per month. 


An amendment offered by Senator Harold Kalina, Minneapolis 
Liberal, which embodied these proposals, was rejected by the committee. 
Schultz, also a member of the study group, argued that no figures had 
been produced to show that small loan interest rates are allowing the 
companies to make excessive profits. 

State Banking Commissioner I. C. Rasmussen told the committee 
the state’s 142 small loan companies had an income of $9,368,000 in 
1957 and a gross profit of $2,972,000. He did not indicate what percent- 
age represented net profit. 


The governor vetoed a 1957 law which would have raised the maxi- 
mum on small loans to $750 but not reduce rates on loans of less than 
$200. 
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MONTANA: The Montana Senate passed and sent to the House a 
bill providing that lending institutions requiring insurance shall permit 
the client to secure it through an agent or broker of his own choice. The 
measure was listed as SB 218. 


NEBRASKA: A bill to regulate installment sales of motor vehicles 
and other retail commodities was introduced in the Nebraska legislature 
by Senator J. O. Peck of Columbus, and others. 

It would specify the amounts which companies can collect in time 
price differential charges and provide for the licensing of discount 
companies by the State Banking Department. 


NEW MEXICO: A bill passed by the New Mexico Senate and sent 
to the House would allow interest on loans of $1,000 or less to be pre- 
computed and the borrower assessed an equal amount each month. 
Advocates said it was intended to discourage the compounding of 
interest on small loans. 

In an earlier development, the New Mexico House killed a bill listed 
as HB 91, which would have lowered the allowable interest rate on small 
loans. Sponsored by Rep. Bruce King, Santa Fe Democrat, the bill 
would have cut the interest rate on certain small loans by as much as 
one-half. It also would have affected several types of installment buying, 
particularly automobiles. 


NORTH DAKOTA: A small loan regulatory bill resulting from a 
study conducted by the Legislative Research Committee was passed by 
the North Dakota House of Representatives and sent to the State Senate. 

The measure would require small loan companies to be investigated, 
licensed and regulated by the North Dakota state examiner. It also 
would provide that maximum interest rates on small loans could not 
exceed 2% per cent per month on the first $250, with rates scaling down- 
ward to a maximum of 1% per cent on amounts from $750 to $1,000. 
Small loan companies could lend more than $1,000, but only at the 
present legal interest rate of 7 per cent. 

Under the bill, operators of small loan firms would have to post bonds 
and show $10,000 in liquid assets. Rates provided in the measure are 
lower than Minnesota’s and most other states with similar statutes. It 
also provides that North Dakota courts could enforce only those interest 
rates and provisions contained in the law when residents of the state 
get loans in other states. 

A small loan bill backed by small loan companies was passed by 
the State Senate in 1957 but killed by the House. 


OREGON: An installment sales regulatory bill was introduced in the 
Oregon legislature by Senator Richard Groener, Milwaukee Democrat, 
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who two years ago successfully sponsored a measure for control of auto- 
mobile financing. 

He said his new proposal would “combat such vicious practices as 
unfair sales contracts and outrageous carrying charges.” 

The measure would apply to all installment sales and retail credit 
transactions for commodities other than automobiles, fix a ceiling on 
carrying charges and clamp controls on repossession and refinancing. 

Describing the bill as “one of the toughest consumer protection bills 
ever conceived,” Groener said it provides that dealers would be required 
to state in clear terms all charges and the total cost of an item sold and 
to list the number, amounts and due dates of each installment payment. 

No installment sales contract could contain any blank spaces when 
the buyer signed it. The dealer could charge only “authorized rates” 
for credit insurance and would be compelled to furnish proof a policy 
existed. 

Maximum permissible financing charges would range from $8 per 
$100 to $12 per $100, depending on the size of the purchase and the 
duration of the contract. Charges on revolving charge accounts would 
be limited to 1% per cent on balances under $1,000 and 1 per cent on 
amounts above $1,000. 

Wage attachments would be barred and a buyer could recover excess 
charges, plus his attorney fees, on violation of the law by dealers, who 
could also be fined up to $500 or jailed for six months. 


RHODE ISLAND: A bill to regulate the installment selling and 
financing of automobiles and provide for the licensing and regulating of 
all motor vehicle sales finance companies was introduced in the Rhode 
Island legislature by Rep. George C. Berk, Providence Democrat. 
Similar proposals were killed at the last two sessions. 

The new measure, which has the support of the Providence Better 
Business Bureau, is designed to protect installment purchasers from 
fraud, deception and usurious practices. Under the bill, all financing 
agencies would be under the supervision of the state bank commissioner, 
all except banks and credit unions would be required to pay a $100 
annual license fee, and the commissioner would have authority to sus- 
pend or revoke a license, after a hearing, for any fraud, deception or 
violation of any provisions of the proposed legislation. 

It also provides that each finance company would be required to keep 
records of all transactions, with the commissioner authorized to examine 
the accounts and files of the firm at any time and required to make a 
yearly examination. 

In another development, the Rhode Island Senate passed and sent to 
the House a resolution creating a five-member legislative commission to 
study revision of the state’s banking laws. 
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Noting that the state banking laws have not been revised in 50 years 
and that there are “many serious problems affecting depositors” which 
need study, Senator Edward P. Gallogly, Providence Democrat, sponsor 
of the resolution, said it would be within the jurisdiction of the commis- 
sion to investigate bank methods of computing interest on deposits. 

The commission would comprise two senators and three representa- 
tives, with an appropriation of $15,000 for hiring expert assistance. It 
would report to the state legislature by Feb. 15, 1960. 


TENNESSEE: A bill to provide exemption from the state’s anti- 
usury law for installment sellers was regarded as dead in the Tennessee 
Senate after it was returned to the calendar committee. 

The measure was sponsored by Senator Carroll Oakes of Morristown, 
who contended it would do nothing more than back up an 1894 decision 
of the State Supreme Court which dealt with the sale of a horse on the 
installment plan. 

He said the high state tribunal ruled then that any amount charged 
over and above the cash purchase price would not constitute a violation 
of the usury laws. 

Observers noted that the senator apparently wanted a law, rather 
than a court opinion, because some states, Arkansas for example, have 
seen reversals of similar court opinions in recent years. 

Meanwhile, it was indicated that no small loan bills would be con- 
sidered for passage by the Tennessee legislature pending the introduction 
of an administration bill on the subject. 

That was the effect of a decision by members of the State Senate 
committee on insurance and banking in deferring action on small loan 
bills until the administration could get its measure into shape. 

The decision was made in an executive session following a public 
hearing. Representing the attorney general section of the Tennessee 
Bar Association, William Cleaves, assistant district attorney general in 
Shelby County, asked the committee to: 

Place loan brokers and endorsement companies, which he termed the 
“leeches” of the loan business, under control and supervision of the 
state insurance and banking commissioners, and to spell out exactly 
what interest and fees these firms may charge, regardless of the amount, 
so prosecutors may be certain when they suspect violation. 


WEST VIRGINIA: Two small loan bills were introduced in the 
West Virginia legislature. 

The first measure, sponsored by Senators Lyle A. Smith of Cabell 
and Jack A. Nuckols of Raleigh, both Democrats, would create a division 
of consumer finance in the State Banking Department. It also would 
increase the maximum amount of small loans from $300 to $600 and set 
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interest rates at 8 per cent per month on the first $300 and 2 per cent 
on the balance. Present interest rates are 3% per cent per month on the 
first $150 and 2% per cent on the remainder. 

The other bill would lower the present small interest rates to 2 per 
cent on the first $100 and 1% per cent on the remaining amount up to 
$300. It was sponsored by Delegates Mino R. D’Aurora of Brooke and 
Dennie Lee Hill of Boone, both Democrats. 


WISCONSIN: Limited branch banking confined to a county-wide 
basis would be allowed under terms of a bill introduced in the Wisconsin 
legislature by Assemblyman Howard F., Pellant, Milwaukee Democrat, 
and others. 

The measure would permit banks to establish up to five branches in 
addition to any branch offices already in operation, but would confine the 
establishment of new branches to the county in which the parent bank 
is situated. 

Banks in Milwaukee County would be permitted by the bill to set 
up branches anywhere in the county “when properly approved” by the 
State Banking Department. Banks outside Milwaukee County, however, 
would not be able to set up branches in a community where a regular 
bank is situated. 

An exception to the bill’s county-wide limitation would permit banks 
located in communities bordering or crossing a county line to establish 
branches in both counties but within a 15-mile radius of the home bank. 
The measure also would permit a bank to enter a community where 
another bank is already situated by purchasing or merging with the 
other bank and then converting it to a branch office. 

Drive-in stations also would be allowed for both banks and their 
branches. Each office, a main bank or branch, would be limited to one 
drive-in station. 
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TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Establishing Date of Gift of Stock From Margin Account 
Special Ruling, Internal Revenue Service, December, 1958 


The donor of a gift instructed his broker (who was also the donee’s 
broker) to transfer stock from the donor’s margin account and, at the 
same time, informed the donee of the gift. The above Ruling states that, 
pursuant to Revenue Ruling 54-135, the date of the gift for gift tax 
purposes is the date the stock is transferred to the donee on the books 
of the corporation. “This is so since the broker would, in the absence 
of other material circumstances, be acting as agent for the donor in 
the matter and not as agent for the donee. In such cases, the fact that 
the donee of the gift also maintained a stock account with the same 
broker would not be material.” 


Contributions Over $3,000 to Political Party Require Gift Tax Return 
Revenue Ruling 59-57 |.R.B. 1959-8 


The above Ruling states: “Any individual who makes a contribution 
or gift in excess of $3,000 in any one calendar year to a political party 
or to a candidate for public office must file a federal gift tax return, Form 
709. To the extent that such a contribution or gift is in excess of $3,000 
it may be applied against all or any unused portion of the $30,000 life- 
time specific exemption . . . gifts made by a husband or a wife to a 
third party are considered as made one-half by each spouse under 
specified conditions. Thus, in such a situation, a gift of $6,000 can be 
made without any portion of the gift being applied against the specific 
exemption. A contribution to a political party or to any candidate for 
public office does not constitute a gift to or for the use of the United 
States, or any state, territory, or political subdivision thereof, for exclu- 
sively public purposes . . . Accordingly, a contribution made to a 
political party or to any candidate for public office is not allowable as a 
deductible contribution for gift tax purposes.” 
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DECISIONS 


Transferee, Whether Creditor or Legatee, Must Bear Share of Tax 
Hale v. Leeds, New Jersey Supreme Court, November 17, 1958 


The former wife of decedent received, pursuant to a written separa- 
tion agreement, the proceeds of three life insurance policies. Decedent 
had provided in his will for the payment from his residuary estate of 
all transfer taxes on property whether or not passing under his will, 
with the exception of the three life insurance policies. The applicable 
New Jersey statute provided for the apportionment of any estate tax 
on property included in the “gross tax estate” among “the transferees in- 
terested in the gross tax estate.” The plaintiff contended that she was a 
creditor of, and not “a transferee interested in” the estate, and no part of 
the estate tax was apportionable to her. Held: The New Jersey statute 
makes no distinction of status as to transferees of estate assets, and the 
plaintiffs insurance proceeds are properly chargeable with their share 
of the estate taxes. (Pennsylvania rule followed; New York rule is 


contrary. ) 


Charity Held Not Present in State for Tax Exemption Purposes 
Estate of Parish, Ohio Court of Appeals, Fairfield County, No. 303, October, 1958 


The Ft. Wayne Children’s Home of Ft. Wayne, Indiana was a 
beneficiary under the will of an Ohio decedent and claimed total 
exemption from the Ohio inheritance tax on the gift. The Home con- 
tended that it came within the exemption provision of the Ohio tax 
statute relating to “an institution for purposes only of public charity 
carried on in whole or in substantial part within this state.” Held: 
No charitable exemption is allowable. While 36% of the children 
being cared for in the Home are from Ohio, and three of the Home’s 
trustees are Ohio residents, “no physical property of this Children’s Home 
is located within this State. No part of the great work and real objective 
of this institution is carried on within this State, for the great work and 
the real objective and the real excuse for the existence of this institution 
is furnishing a home for needy children and that great work and that 
main objective is carried on entirely without this State and within the 
territorial limits of the State of Indiana.” 









TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Title to Notes Acquired by Decree Distributing ‘All Other Property” 
Snedger v. Schrader, Kansas Supreme Court, December 6, 1958 


The plaintiff holder of two promissory notes sought to recover their 
value, alleging that she owned them by virtue of a decree of descent in 
the probate court. The decree stated that plaintiff was a decedent's sole 
heir and that “the above described real estate and personal property, 
and all other real estate and personal property within the state and owned 
by the decedent at the time of her death . . . be and the same is 
hereby assigned to and vested in [plaintiff].”. The promissory notes were 
not specifically listed or mentioned in the decree. Held: The decree of 
descent vested title to the notes in plaintiff, and gave her the legal 
capacity to sue on them. The notes had been decedent’s property at 
the time of her death, and plaintiff acquired title through a valid judg- 
ment of the probate court. 


Wife May Sue Husband's Estate for Personal Injuries From 
Automobile Accident 


Johnson v. Peoples First National Bank and Trust Company, Pennsylvania Supreme Court, 
November 10, 1958 


A wife was injured in an automobile accident resulting from her 
husband’s negligent driving. After the husband died the wife sued his 
executor for damages for personal injuries. Held: In Pennsylvania one 
spouse cannot sue the other spouse while they are married to recover 
damages for personal injuries caused by such other spouse. “. . . the 
personal immunity which protects [the husband or wife] is simply based 
upon the policy of preserving domestic peace and felicity.” However, 
“death having terminated the marriage, domestic harmony and felicity 
suffer no damage from the allowance of the enforcement of the cause 
of action” against the husband’s executor. The Pennsylvania Fiduciaries 
Act of 1949 provides: “An action . . . which survives a decedent may be 
brought by or against his personal representatives . . . as though the 
decedent were alive.” But just because the wife lacked the right to 
sue her husband during his lifetime, this does not preclude a suit 
against his executor after his death. “The legislative intent was to 
broaden, not limit, the survival of causes of action.” 
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Account in National Bank Subject to Presumption That Joint 
Tenancy Intended 
Estate of Kummer, New York Surrogate's Court, Queens County, 
141 New York Law Journal 12, January 7, 1959 

Decedent opened a bank account in his name or his daughter's. Both 
of them signed a card which stated: “I/We hereby agree that this 
account when accepted shall be governed by the rules and regulations of 
the .. . National Bank . . . relative to Special Interest Accounts, as con- 
tained in my/our passbook . . . each of us declare this account to be 
a joint account payable to either of us or to the survivor.” Both decedent 
and his daughter made withdrawals from the account, and each had 
possession of the passbook when the withdrawals were made and 
entered in the book. After decedent’s death his executors sought to 
recover the passbook from the daughter. Held: “The intent to create 
a joint account appears to be expressly confirmed by the joint account 
agreement subscribed by both . . . [declaring] . . . the account to be a 
joint account payable to either or the survivor of them. Although... 
the Banking Law does not expressly mention national banks, there are 
decisions that an account opened in such a bank in the form here 
indicated gives rise to a presumption that a joint account was intended 
While the presumption is rebuttable [decedent’s executors] have 

not shown a contrary intention.” 


Spendthrift Provisions do Not Apply to Settlor With Life Estate and 
Power to Change Beneficiaries 


Morton v. Morton, Pennsylvania Supreme Court, January 5, 1959 


A trust indenture provided that the settlor was to receive trust 
income during his life, all “principal and income payable to any bene- 
ficiary hereunder shall be free and clear of his or her debts, contracts, 
engagements, alienations and anticipations, and from levy, attachment, 
execution and any processes, legal or equitable ... Settlor reserves the 
right to change the interests of the beneficiaries as among themselves, to 
add other beneficiaries and to substitute other beneficiaries for those 
named herein.” Settlor’s creditors sought to attach trust income and 
principal. Held: Trust income is subject to attachment by settlor’s 
creditors because settlor reserved all the income to himself for life. 
Trust principal is subject to attachment by settlor’s creditors because 
the reservation of income for life, together with the right to specify who 
should be beneficiaries upon his death, gave settlor, in effect, outright 
ownership of principal free of any trust. 
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Is There Unlawful Accumulation of Income When Trust Term Not 
Specified 
Estate of Hedden, New York Supreme Court, Appellate Division, Third District, 
December 2, 1958 

Testatrix created a testamentary trust “to pay from the interest and 
so much of the principal as may be necessary to make a total payment 
of thirty-five dollars ($35.00) per week for the support, maintenance 
and education of my daughter.” The trustees were empowered “to apply 
such additional sums as may be necessary for the use and benefit of 
my daughter, and they shall be the sole judges as to the propriety of 
such expenditures.” Testatrix did not specify the duration or term of the 
trust. In the lower court the Surrogate held that since testatrix did not 
specify the terms of the trust, and since trust income over $35.00 per 
week would necessarily be accumulated, the trust was valid only during 
the daughter’s minority and invalid thereafter as an unlawful accumula- 
tion of income. On appeal, Held: The language of the will was in- 
sufficient to support any inference that testatrix intended the trust to 
continue after the daughter reached 21. “There seems to be no basis 
... for the Surrogate’s conclusion with respect to an unlawful accumula- 
tion of income.” A new trial must be had to establish the circumstances 
and extrinsic factors relevant to the ascertainment of testatrix’s intent. 


Related Property Included in Bequest of a Business 
Estate of Hahn, Wisconsin Supreme Court, January 2, 1959 


Decedent bequeathed his business to an assistant. The real property 
on which the business was situated was devised to other legatees. Ques- 
tion arose as to what property was included in the bequest to the assist- 
ant. Held: The bequest includes bank accounts used in the business 
and cash on hand on the business premises at the time decedent died. 
Outstanding notes given in payment for stock in the business are ex- 
cluded from the bequest and are not an obligation to be assumed by 
the assistant. Also, an unpaid bill for installation of heating equipment 
in the business building is not passed along with the business as an 
obligation to be assumed by the assistant but rather passes to the devisees 
of the real property on which the business is located. 
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INVESTMENT AND FINANCE 





Edited by OSCAR LASDON 





Real Estate, Mortgages 
and Trust Investments 


ITH the possible exception 

of pension funds, corporate 
fiduciary investment authorities 
show comparatively little interest 
in real estate and mortgage invest- 
ments. As a matter of fact, most 
inherited mortgages and most real 
estate are sold, unless strong inter- 
est is displayed by co-trustees or 
beneficiaries. 

Vice president William F. Kees- 
ler of the First National Bank of 
Boston gives the following reasons 
for this lack of interest. 

1—Each real estate or mortgage 
investment is of a_ specialized 
nature; there may be difficulty in 
fitting such an investment into the 
pattern of an individual trust 
account. 

2—The prevailing belief that real 
estate and mortgage investments 
lack liquidity. 

8—Real estate and mortgages, in 
many instances, require continuous 
management; this also involves a 
burden of expenses incident to 
such holdings. 

4.—Still remembered is the most 
unsatisfactory performance of cer- 
tain types of real estate invest- 
ments witnessed during the 1930's. 

5—Legal problems frequently 
arise in the case of real estate and 
mortgage investments; on the other 
hand, this is not generally true in 
the case of stock and bond invest- 
ments. 

Commenting on these criticisms, 
Mr. Keesler points out that they 





are not unanswerable. For ex- 
ample, a block of Government- 
guaranteed mortgages can be split 
so that certain whole mortgages 
can be placed, in their entirety, in 
each of several accounts; certain 
types of real estate with guaran- 
teed net income, as well as mort- 
gages on this type of property, are 
always marketable, as are Govern- 
ment guaranteed mortgages; single 
tenant leaseback arrangements re- 
quire very little work, and the 
handling of a portfolio of FHA or 
GI mortgages with good local 
servicing should not exceed 1/, of 
1 per cent; leasing methods, mort- 
gage patterns have progressed a 
great deal since the depression of 
the 1980's, and Government- 
guaranteed mortgages are now 
available. 

Mr. Keesler’s most interesting 
observations are those made with 
respect to legal problems. He 
notes that any specific problem 
could very well involve 49 varia- 
tions, because of differing state 
laws. But utilizing a question and 
answer procedure, he creates some 
extremely helpful illustrations. This 
unusual and most informative ex- 
position appears below, just as it 
was given before the Mid-Winter 
Trust Conference of the American 
Bankers Association. 


“1. Question: Can a trust under 
a will or under an irrevocable 
deed of trust buy real estate? 
Answer: The answer generally 
is yes in the absence of a re- 
striction in the will or deed. 
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“2. Question: Can a trust take 

title to real estate and, if so, 
what are the limitations? 
Answer: This answer particu- 
larly raises a question in the 
different states. A trustee may 
take title unless it is in a foreign 
jurisdiction which may prohibit 
trust activity by an out-of-state 
trustee. 
Some states, however, have ad- 
justed their laws some in order 
to avoid imposing insurmount- 
able problems to discourage 
out-of-state investors in real 
estate and mortgages. 


. Question: Could a nominee 

be created under applicable 
law for the purpose of owning 
real estate for trusts? 
Answer: It is believed that in 
most jurisdictions this can be 
done for either real estate or 
mortgages. 


“4, This is a good one because 
it seems to recognize the preval- 
ence of cases recently where many 
real estate operators or investors 
have handled real estate invest- 
ments on a joint venture or syndi- 
cate basis. 

“This as you know provides for 
a syndicate manager who dis- 
tributes the entire cash net income 
to each joint venturer without the 
double tax feature of a corporation; 
each holder of an interest in turn 
can deduct his share of deprecia- 
tion from his income on his tax 
return. 


Question: Can a trust become a 
partner, a limited partner, or a 
member of a syndicate for the 
purpose of owning real estate 
through a “straw man” desig- 
nated to act for the partnership 
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or syndicate as the case may 
be? 


Answer: A trust can probably 
enter into such an arrangement, 
technically, but it should be 
realized that the trustee may 
render itself personally liable 
for some obligations of the 
enterprise. This consequence 
may render the arrangement in- 
advisable not only from the 
point of view of the trustee per- 
sonally, but also from the 
standpoint of the trust, in- 
asmuch as a trustee is entitled 
in proper instances to _ re- 
imburse himself from the trust 
property. 

This answer demonstrates that 
an effort should be made through 


legislation to clear this point. 


5. Question: Could the device 
known as a Massachusetts 
Trust be used for the purpose 
of owning real estate for one 
or more trusts? 

Answer: Yes. In certain parts 
of the country there has been 
in the past considerable in- 
vestment by trustees in real 
estate trusts which are organ- 
ized along ‘Massachusetts 

Trust’ lines. 

Some of these trusts have an 
active market in transferable 
shares. 

“The last two questions and 
answers lead to the natural ques- 
tion as to whether or not legisla- 
tion such as enacted for the com- 
mon trust fund should not provide, 
within certain limits, for invest- 
ment in either real estate or mort- 
gages, or both. 

“In considering this question, it 
is proper to recognize that the 
troubles that occurred in the 1930's 
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Export-Import Banking 

WILLIAM S. SHATERIAN 

The American Institute for 

Foreign Trade 

This standard work in the field offers 
up-to-date coverage of foreign trade 
transactions, the instruments used by 
both merchants and banks, and the 
operations of the three main sections 
of a bank’s foreign department. Book 
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current documents are illustrated and 
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relating to divided interests in 
mortgages and real estate prob- 
ably did not occur in properties 
with 20 year net leases to high 
grade credits, nor with Govern- 
ment-guaranteed mortgages sub- 
ject to regular amortization. Whole 
or part interests in such invest- 
ments probably will always have 
some determinable market value 
fluctuating because of the same 
credit and rate risks applicable to 
the bond market. 


“6. Questions Would a trust with 

broad investment powers have 
the power to borrow money at 
the time of the purchase of real 
estate? 
Collateral to this question is the 
further one—would it make any 
difference if the property being 
purchased already was subject 
to a mortgage? 


Answer: This is a complicated 
question, and in trying to form- 
ulate an answer it must be 
recognized that in the com- 
mercial real estate field, there 
is more money borrowed with 
no personal liability to the bor- 
rower than there is with any 
direct obligation. Also, rarely 
when an equity in such prop- 
erty is purchased is any direct 
obligation assumed by the 
purchaser. 

Obviously, if a direct obliga- 
tion is created, it is extremely 
doubtful if a trustee should 
borrow money without specific 
authority in the trust instru- 
ment; and even then, placing 
other trust property at the risk 
of required liquidation to meet 
a debt might well be considered 
questionable. 


| rrr } If the trustee should be able to 
| 15 East 26th St New York 10 
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buy mortgaged property with- 
out having to assume the mort- 
gage obligation, this acquisi- 
tion would not be a_ true 
borrowing. Such an _ invest- 
ment, of course, would have to 
be supported by the size of the 
equity and by the amount and 
stability of the income after 
servicing the mortgage.” 


These questions and answers 
were presented by Mr. Keesler for 
the purpose of stimulating discus- 
sion by trustees and to demons- 
trate that every trust investment 
officer should have definite answers 
to problems of this type—applic- 
able to his own state and any other 
states in which he may be making 
investments. 


Deficits, Past and Present 


According to Aubrey G. Lanston, 
New York U.S. Government securi- 
ties dealer, the United States ex- 
perienced deficits in 71 of the past 
170 years. 

From 1789 through 1860, a span 
of 72 years, the Treasury en- 
countered 24 years of deficit and 
48 years of surplus. In this latter 
period, successive surpluses were 
achieved over spans of eight, nine 
and twelve years. On the other 
hand, the largest number of succes- 
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sive deficit years was four. 

Four-year deficit spans occurred 
during the period covering the War 
of 1812 and during the years 1840 
through 1848. 

Periods of three successive 
deficit years were encountered 
during the Mexican War (1847- 
49) and the years 1858 through 
1860, which followed the depres- 
sion of 1857. Of course, the Civil 
War Years, 1861-1865, were also 
marked by deficits. 

Twenty-eight years then went by 
before the Treasury experienced 
six years of successive budget 
deficits, 1894-1899. This followed 
the Panic of 1893. From 1900 
through 1916, the Treasury 
achieved nine years of surplus and 
eight years of deficits. 

The First World War years 1917 
through 1919 recorded heavy 
deficits, but these were followed 
by eleven successive surpluses 
through 1930. After that, ten 
deficits occurred in a row. 

But, as Mr. Lanston points out, 
there is a distinction between the 
deficit period 1931-1940 and pre- 
ceding deficit periods; the latter 
experience reflected a philosophy 
of government. Before 1930, 
planned “deficiteering” had neither 
been conceived nor condoned. 
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